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In the Court of Appeals of the District of Columbia. 


No. 2289. 

V\ alter L. Fisher, Secretary of the Interior, Appellant, 

vs. 

The United States of America ex Relatione Grand Rapids 

Timber Company. 


« Supreme Court of the District of Columbia. 

At Law. No. 53308. 

The United States of America ex Relatione Grand Rapids 

Timber Company, Petitioner, 
vs. 

Walter L. Fisher, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Filed February 6, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

The United States of America ex Relatione Grand Rapids 

Timber Company, Petitioner, 
vs. 

Richard A. Ballinger, Secretary of the Interior, Respondent. 

Petition for Mandamus. 

To the Supreme Court of the District of Columbia: 

Your petitioner respectfully represents: 

1. That the relator, the Grand Rapids Timber Company, is a 

1—2289a 



2 WALTER L. FISHER, SECRETARY OF THE INTERIOR, V8. 

corporation duly organized and existing under the laws of the State 
of Michigan and files this petition in its own right. 

2. That the respondent, Richard A. Ballinger, is a citizen of the 
United States temporarily residing in the District of Columbia; and 
that said respondent is the duly api>ointed, qualified and acting 
Secretary of the Interior of the United States and is made party 
hereto as such Secretary of the Interior of the United States. 

_3- That on November 10. 1002, a receiver’s receipt, numbered 
7754, to one Alfred M. Stump upon final homestead entry, was issued 
from the Oregon City, Oregon, land office of the United States for 
a certain tract of land, said tract of land being described as the 
southwest quarter of section twenty-six in township eight south, 
range nine west, Willamette Meridian, now in the Portland land 
district, in the State of Oregon; and that said tract of land is of 
great value, viz: of a value exceeding five thousand dollars. That 
said tract of land lies within the former Siletz Indian reser- 
2 vation and was. with other lands in said reservation, opened 
to homestead entry on July 26. 1895, but the survey of town¬ 
ship eight south, range nine west, above mentioned, was not com¬ 
pleted and approved and the plat thereof filed in the local land 
office until July 21. 1902. and no entries were permitted to l>e made 
of lands embraced therein until said July 21, 1902. 

4. That on February 12. 1908. said Stump conveyed said land 
by warranty deed to one Howard Morlev; that on September 24. 
1903. said Morlev conveyed said land to the Oregon Timber Com¬ 
pany, a corporation duly organized on July 23, 1903, under the laws 
of the State of Michigan; that on June 29. 1907, said Oregon Tim¬ 
ber Company conveyed said land to said Morlev; that on July 2, 
1907. the name of the Oregon Timber Company was changed to 
Grand Rapids Timber Company, the relator herein; that on .July 8, 
1907, said Morlev conveyed said land to said Grand Rapids Timber 
Company; that said Grand Rapids Timber Company, the relator 
herein, now holds the duplicate of said receiver’s receipt No. 7754 
and that, under the rules and regulations of the Department of the 
Interior relating to public lands, patents, when issued, are delivered 
to the person surrendering the duplicate receiver’s reeeipt issued 
upon final entry. 

5. That by the proviso to section 7 of the Act of Congress ap¬ 
proved March 3. 1891 (26 U. S. Statutes at Large. 1099) it was en¬ 
acted as follows: 

“Provided, That after the lapse of two years from the date of 
the issuance of the receiver's receipt upon the final entry of any 
tract of land under the homestead, timber-culture, desert-land, or 
pre-emption laws, or under this act, and when there shall be no 
pending contest or protest against the validity of such entry, the 
entrvman shall be entitled to a patent conveying the land by him 
entered, and the same shall l>e issued to him; but this proviso shall 
not be construed to require the delay of. two years from the date of 
said entry before the issuing of a patent therefor.” 

6. That on November 10. 1904. two vears from the date of the 

* 

issuance to said Alfred M. Stump, as aforesaid, of the receiver’s re- 
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oeipt upon the final entry of said tract of laud, there was no pending 
contest or protest against the validity of said entry. 

3 7. That on November 10. 1904, the duty of the respondent 

and his officers and agents to issue patent, covering the land 
entered, became fixed and vested; but that, instead of performing 
sa 1 liit^, Ifio respondent, without authority of law and in con¬ 
travention of law, refuses so to do, but, on the contrary, threatens, 
without jurisdiction and without authority of law, to cancel said re¬ 
ceiver’s receipt and the entry evidenced thereby. 

8. That on November 11, 1903. a special agent of the Land De¬ 
partment of the United States, one A. J. Hobbs, addressed a letter 
to the Commission of the General Land Office, said letter being in 
words and figures as follows, viz: 

Department of the Interior, 

United States Land Office, 

Oregon Ctty, Oregon, Nov. 11. 1903. 

Honorable Commissioner General Land Office, Washington, D. C. 

Sir: Referring to your letter “P” of October 14, 1903, relative to 
the investigation of homestead entries in the former “Siletz Indian 
Reservation,” I have the honor to re[>ort that upon investigation, I 
find that the following list of homestead entries were made at or 
practically on the same date, and that said entries have all been 
deeded to Howard Morlev. following is the list of entries made in 
townships eight and nine south, range nine west, that have been 
thus conveyed to said Howard Morlev, to-wit: 


Hd. No. and date. Fntryman. Tp. A Range. C. E. C. No. and date. 


14361. 

.July 21. 

1902. 

. .Quitiman R. Smith.. 

. .8 S, 9 W... 

.7708... 

.Oct. 22, 

1902. 

14310. 

t i 

4 4 

. .Christian E. Smith.. 


7707... 

4 4 4 4 

44 

14309 

4 4 

4 4 

.. Edward J. Luther.. 

4 4 4 4 

.7706... 

4 4 4 4 

4 4 

14334. 

14 

4 4 

.. William A. Mav _ 

4 4 4 4 

7729... 

.Nov. 3, 

1902. 

14358. 

4 4 

4 4 

. .Oscar L. Pierpont. .. 

4 4 4 4 

.7723... 

.Oct. 30, 

1902. 

14385. 

44 

4 4 

John Marche! . 

4 4 4 4 

.7785... 

.Nov. 22, 

1902. 

14425. 

44 

4 < 

.. Earnest A. O’Neil _ 

4 4 44 

.7816... 

.Dec. 18, 

1902. 

14323. 

4 4 

4 4 

. .Joshua W. Talford. ., 

4 4 4 4 

.7867... 

. Feb. 9, 

1903. 

14390. 

44 

4 4 

. .Isabel Riddel . 

4 4 4 4 

.7751... 

.Nov. 10, 

1902. 


4 


14410..July 21, 

1902. 

...Alfred M. Stump_ 

.8 S, 9 W. 

..7754. 

.. .Nov. 10, 

1902 

14353.. “ 

«i 

. . Dillard A. Elkins.... 


..7861. 

... Feb 9, 

1903 

14356.. “ 

4 4 

... Louis Matson. 

4 4 4 4 

..7851. 

... Feb. 2, 

1903. 

14317.. “ 

l 4 

... Minnie A. Talford... 

4 4 4 4 

..7862. 

... Feb 9, 

1903. 

14305 . “ 

4 4 

.. .John Lov. 

44 4 4 

..7858. 

... Feb. 9, 

1903. 

14303.. “ 

4 4 

...Fred Loy. 

4 4 4 4 

..7859. 

...Feb —. 

1903. 

14398.. “ 

4 4 

...John R. Dermback.. 

4 4 4 4 

..7852. 

... Feb 3, 

1903. 

14386.. “ 

44 

...Manuel A. Ward_ 

4 4 4 4 

..7876 

...Feb 9, 

1903. 

13687..Mav 29, 

1901! 

... Vem W. Smith. 

.9 8, 9 W. 

..7779. 

...Nov. 21, 

1902. 

13688.. 

4 4 

... Frank E. Smith. 

<< << 

..7780. 

“ “ 

44 

13541.. April 15, 

1901! 

.. .Joseph A. Soesbe — 

4 4 4 4 

..6615. 

! .. Feb. 16, 

1903. 

13532.. “ 

4 4 

...W. D. Mahoney. 

4 4 4 4 

• • • 

..6584. 

...Oct. 24, 

1902. 


The foregoing entrymen have all deeded their respective home¬ 
steads to Howard Morley at the date, and for the consideration as 
follows, to-wit: 
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Name of entryman. Name of transferee. 

Quitman B. Smith.Howard Morlev. 

Christian E. Smith. “ “ . 

Edward J. Luther. “ “ . 

William A. May. “ “ . 

Oscar L. Pierpont. “ “ . 

John Marche!. “ “ 

Earnest A. O’Neil. “ “ _* 

Joshua W. Talford. “ “ 

Isabel Riddel. “ “ _ 

Alfred M. Stump. “ “ . 

Dillard A. Elkins. “ “ . 

Louis Matson. “ “ . 

Minnie A. Talford. “ “ . 

John Lo*r. “ •* 

Fred Loy. “ “ . 

John Derm bach. “ “ . 

Manuel A. Ward. “ “ . 

Yern W. Smith. “ “ . 

Frank E. Smith. “ “ . 

Joseph A. Soebe. “ “ . 

W. D. Mahoney. “ “ . 


Date of deed. 


Nov. 

4, 1902. 

Nov. 

4, 1902. 

Nov. 

8. 1902. 

Dec. 

5, 1902. 

Nov. 

14, 1902. 

Dec. 

17, 1902. ... 

Jan. 

21, 1903. 

Feb 

13. 1903. 

Feb. 

12. 1903. 

Feb. 

12, 1903. 

Feb. 

14, 1903. 

Feb. 

19, 1903. 

Feb. 

27, 1903. 

Mar’h 

10, 1903. 

March 

10, 1903 

April 

16, 1903. 

March 

20, 1903. 

April 

6, 1903. 

A pril 

6, 1903.... 

March 

11, 1903. 

March 

11, 1903. 


Cons. 

$ 2 , 000.00 
2,000.00 
2,000.00 
2,250.00 
2 , 000.00 
4,400.00 
1,900.00 
2,200 00 
2,000.00 
2,000.00 
2,250 00 
2,250 00 
2,250.00 
2,250.00 
2,250 00 
2,000.00 
2,250.00 
1,500.00 
1,500.00 
2,250.00 
2,250.00 


It will be seen that seventeen of the foregoing entries were made 
on the same date viz. July 21. 1002. in the same township and range 
and in the same locality. That the remaining four entries of the list 
herein, were .made for lands in the near locality of these other 
entries, and that the entire twenty one entries, were sold at or near 
the date of the cash entry certificates. In view of this fact, it is 
reasonable to believe that these entries were not made in good faith 
by the entryman for the puri>ose of making homes thereon, 
•”> and as these lands are all in a district that is heavily timbered. 

it seems evident that the purpose is to acquire these timber 
lands in the interest of the transferee Mr. Morlev. under cover of 

t 

the homestead law. T suggest that no patents be issued for any of 
the lands embraced in the foregoing entries, pending a further ex¬ 
amination and report, relative to the same. 

Verv respectfully. 

A. J. HOBBS, 

Special Agent, O. L. O. 

That said letter, on the back thereof, bears a briefing endorsement, 
in the handwriting of the said Hobbs, as follows: 

A. J. Hobbs. Special Agent. G. I.. O. Oregon Citv Ore. November 
11" 1903 

Report in the matter of various Commuted lid. Entries, wherein 

Collusion is indicated between the Entryman & Howard Morlev to 

whom the Entries have been Conveyed 

%/ 

Agent recommends that Patents be withheld pending a further 
investigation of the Entries 

Reference is had to letter “P” G. R. O.—1903—144705—file 
20400—dated October 14" 1903 

That no notice of said letter was served upon said Morley or said 
Oregon Timber Company or the relator herein; that relator was not 

































































THE UNITED STATES OF AMERICA, BTC. 5 

Crr 1 U f Ie,ter “"<! «’H8 not permitted to know the con- 

ion I) r°"i f , "V'l " ioio eX r lbUed to re,ator ’ s attorneys in Washing- 
n. D. r. in July, 1910. after respondent had purported to s e t out 

77'"’" ,he 7’l '» « dwiaion adverse to this relator in the umtTv 
o ip entry of Isabelle Kiddle, said entry being one of the entries 

Zi for"f. r"' e T t,CT r. of said Hobbs ' and a ««r this Court, n a 
>n>t for injunction (In Equity. No. 29.090) brought by this delator 

rSIlonde , t e b res, - 0n<, r en '-!'u-Vi,'° P revent the ^Hation hv the 
respondent herein of said Kiddle entry, had overruled the deniurrer 

That sal,i letter of Hobbs was not. on November 10 1904 or 

6 • r , ” te W J m,80ev . er - a Pending contest or protest, 

within the intent and meaning of the proviso to section 7 of 

h ,be '‘of 7 nr ° b aforesaid, in that it contained no 

unon wh chT^ 0 f T' tS wh,d1- ,f tnie ' "' ol,b1 defeat the entry and 

deTand a hearing 0 " Vmnn- ° r Pnr * y nffected ‘ mav takp a "d 

’i 0 , Tba ‘ ° n November 14. 1909. the Commissioner of the Gen¬ 
eral Land Office of the I mted States issued a general order of sus. 

K?7'°y t f aH pn,nes !' 'he fifteen townships containing the former 
folhlws^viz" bS< ' rVII I °"' sa,< l or< ler being in words and figures as 

PU \T oo.eo r>KPARTMRNT OK t,| b Interior. G. O. P 
Pile No. 204fif>. Oi?vpifw r rk, 

P p ^ vteneral Land Office. 

f - u Washinoton. D. C.. Nor. 14. 190.^. 

Chiefs of Divisions “IV and “C.’’ General Land Office. 

■2- 1 !h E i N qn‘f'!l EN ' : 1 Refp r rin f tnstructions of Division “O’- March 
.oth 1903. directing the suspension of action on all commuted home¬ 
stead entries ,,, the former Siletz Indian Reservation, including Tin 
0. i, 8 9. and 10 South, of Ranges 9, 10. and 11 West in the Oregon 

hnd district, please note the suspension of all entries 
oil said lands until further orders. 

4. T&^i 0 461^1e° n 2oJ^ , V<P^ H Asent Hob ^' N,w - 

I’ery respectfully. j [[ FIMPLE. 

# Acting Commi**ioner. 

That no notice of said order was served on said Morlev or on said 
Oregon Timber Company or on the relator or on said Stump 

tn iQfu'" or<1er . of Commissioner was not. on November 
°', . ' j' nny date whatsoever, a (lending contest or protest 

"it mi 'he intent and meaning of the proviso to section 7 of the Act 
of March 3 1891 aforesaid in that it contained no charge of s[ieeific 
facts which, if true, would defeat the entry and upon which the 

19 "ti"; P n‘) affeP,e< J- ''' av h'he issue and demand a hearing 
1— That 0| i October 8. 1900. special agent of the I .and Depart 

ment of the 1 mted States, one John McMechan. re,iort«d to the 
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Commissioner of the Genera. Lund Office, having reference to 
7 and meaning said Stump and the entry hy said Stump of the 
aforesaid tract of land: “No evidence that entry was made in 
the interest of any party other than himself”; that said report was 
made and dated subsequent to November 10, 1904. 

Id. That on July 18, 1007, the Acting Commissioner of the Gen¬ 
eral Land Office hy written order, approved by the Board of Law 
Review and directed to one Thomas B. Nouhausen. Acting Chief 
of Field Division at Portland. Oregon, approved for patenting five 
entries enumerated and mentioned in the said letter of Hobbs and 
eighteen entries which were not mentioned therein, said letter being, 
with the exception of the description of said eighteen entries referred 
to and which are therefore omitted, in words and figures jis follows, 
to-wit: 

In reply please refer to “P 20488. B. H. G. 

Department of the Interior. IT. H. S. 

General Land Office. 

Washington. July 18. 1907. 

Siletz Indian Reservation. 

Entries on which reports have been sub¬ 
mitted confirmed. 

Mr. Thomas B. Neuhausen. Acting Chief of Field Div.. Portland. 

Oregon. 

Sir: In a letter of even date to you listing entries in the former 
Siletz Indian Reservation for investigation. T advised you that office 
order of November 14. 1908. does not prevent the running of the 
statute against those entries, suspended under said order, which were 
not listed to a special agent for investigation or against which specific 
charges of fraud had not been brought against a specific entry within 
two years from issuance of final certificate. 

Tn the final entries described below it does not appear that any 
specific charges of fraud were brought against such entries or that 
they were listed to a special agent for investigation within two years 
from the issuance of final certificate. Adverse reports were, however, 
submitted against such entries after the lapse of two years from the 
issuance of final certificate, on which reports no action has been taken. 

Said entries are. therefore, confirmed under the proviso to Section 
7 of the Act of March 8. 1891 (28 Stat. 1095) and have been ap¬ 
proved for patenting. .. 

If. in the course of his investigation of other entries in the Siletz 
Indian Reservation, such facts are developed that will lead the agent 
to believe that suit can be properly maintained against the entries 
hereby confirmed, he will so report, having in mind the decision in 
the Boston-Butte Mining Company case (25 L. TV 125). 
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Entry No. Date. 


Entry man. Description. Sec. T.S. R.W. 


13641.. 
F. C. 6616 .. 


• ‘^P r - l'% 1901... ..Joseph A Soesbe vv i 

• Feb. 16. 1903 . v a. «oeaoe.... Nh $ 2 9 


14358.. 
C. E. 7723 . 




14386.. 
C.E. 7786.. 


14386.. 
C.E. 7876.. 


• 21, 1902-John Marchel. 

• Nov. 22,1902. 


A Ward 


«w i 12 8 


NW* 22 8 


SE i 21 8 


risrir {w*** ^ «*« 

milled after more than t v v^i.v iTll i ' aMeMls re l' or, “ sub- 
final certificate I h e I ifl" , ! el T. e< ' I “ noe . the ‘nuance of 
ter and Receiver at Portland 0,,« . ^ ,ercwith "*« Regis- 

said entries are confirmed under'The A?,'S® P^eedings as 
" ill mi note on vour docket You 


p n • • ;^ pr - 16 » 1901 • • • Win. D. Mohnev 

F. C. 6584.... Oct. 24, 1902. ne> 


XW \ i 


Very respectfully. 
(Signed) 

BOARD OF LAW REVIEW 
By JOHN McPHAUL. 

J. H. 


FRED DENNETT, 

A < ti ng Commissioner. 


!; : Si S i&TS r • ■£=? iwf&a 

s s, ms-*- b > 

J^*L2nir £U,*s i't'E - 

cetver of the United States Land Office 1 at Portland^O^ and , re ‘ 

said order, without jurisdiction and without authority of |.n, S °r ’ l » 
notice to he served and unlawful n r/^n a * , Erected 

the said final receipt of said Stump amHIiP^ t° ^ against 

said order *Uitinc‘Vo, Ini t J * h ° e . n r v evulen <*d thereby. 
Land Office Ses'a" follows Uwt “ SpW,a ' a « et1 ' (>f *e General 

<) Sr* t Tl ^ TP'T" " ever rer,ided upon the land entered 

tZh tI f‘ he . ha “ " 0t cultivated the land 6d ' 

Howard Moriev ” '' U ' 1 en,r> ' " ,ade in the interest of one 
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That said statement, viz: “a special agent of the General Land 
Office charges as follows, was and is false and untrue. 

15. That said charges so ordered to l>e served were not served 
at any time whatsoever upon relator or upon said Oregon Timber 
Company and relator is informed and tielieves, and so states the 
fact to be, that thev were not served upon said Stump; that a com¬ 
munication was mailed to said relator, signed by said register and 
dated January 20, 1908, in which it was stated: 

“By authority of General Lain! Office letter P of Sept 
14 1907. vou are hereby notified that a special agent of that office 
has tiled the following charges against the validity of your homestead 
Kntrv No. 14410, made July 21, 1902. for C. E. No. 7754, November 
20. 1*902, S\Y 1/4 of Sec. 26, T. 8 S.. K. 9 \\\, to-wit: ‘timber land, 
a small portion of which, if cleared, would be suitable for agrieul- 
ture. Uninhabitable shake cabin N by 10 teet, Vt acre cleared and 
grown up with brtsh. No other improvement.'*. Of no value. *• o 
present signs of cultivation. Claimant now resides at Salem, Ore¬ 
gon Never established actual residence on the land but visited same 
for a few times from Dallas, Oregon, a distance of 26 miles therefrom 
where he resided with his family and conducted the Cottage Hotel 
during life of entry. Records of Lincoln County show that under 
date of February 12, 1903, entryman executed a warranty deed to 
Howard Morlev. consideration $2000. recorded February 1 < 1903, 

book 11 Page *389, reconveved bv Morlev to Oregon Timber Co., of 
Grand Rapids, Mich., by warranty deed dated September 24 1903, 
consideration $10 and other valuable considerations, recorded May 
•>7 1904 book 15, Page 112. Oregon Timber Co.. Grand Rapids, 
Mich., incorporated under the laws of the State of Michigan, August 
11. 1903, M. J. Clark. President. Grand Rapids, Mich., Howard 
Morlev. Vice President, Cedar Springs. Mich.. L. \V. Wolcott, secre- 

tarv and treasurer. Grand Rapids, Mich.’ ” 

That said words are a quotation of a part of the report of said John 
McMechan. dated October 8, 1906. omitting other and further words 
of *aid report as follows: “No evidence that entry was made in the 
interest of anv party other than himself.” That two communica¬ 
tion** in said form and substance were mailed to said Stump and that 
>aid communications were returned to said register undeliv- 

prgd. 

10 16 That a hearing was had on said notice dated January 

20. 1908. and on November 14, 1908, said register and re¬ 
ceiver recommended the cancel-ation of said final receipt and of the 

entrv evidenced thereby, stating: 

“Commissioners letter “P” of September 14. 190, ordered the 
issuance, in accordance with circular of February 14. 1906, of a 
notice of special agent’s charges against said entry, that entryman 
never resided upon the land entered: that he has not cultivated the 
land - that said entrv was made in the interest of one Howard Money. 
Said notice was duty issued on January 20. 1908. and was served by 
registered mail on the entryman at his record address and at the post 
office nearest said land, and upon the transferee, the Grand Rapids 
Timber Company at Grand Rapids. Michigan. 




THK UNITED STATES OP AMERICA, BTC. B 

truth'' i4, 19 P 8 > said transferee filed a denial «f the 
u ,p, , . charges and asked for a hearing thereon ” 

i*ued a l Ti^e , i e ?.'. e,lt th "i‘ «" Januar >' 20 - 1908 . ‘here was duly 

ZZ\Z\ 'T V '\ ,he la,,d e "‘ered; that he has not Sd 

Howard Morkv’’’l a' "‘“j ■*"/? " as ," iade in ,he interest of one 
that “On February' ^Y."'l908. ^sidd SLSSri 

S'and'nntr'ie"'^ “ n<1 “ Sked ,W a , ™« "—n " was and is 

of theTSeral iS. nM™ 9 ’ 2* Commissioner 

oi uie iTeneral Land Office rendered a decision in which he hpU 

for cancel-afon said final receipt of said Stump a d the entry 
denced thereby, therein stating: ‘ 

v ‘vn n 77 ^ a - i0n 5 r °° f l va * submitted November 10, 100*2, and C C 
L. No //o4 issued on the same day. Former Special Agent J W 

.lcMechan made an adverse report on the entrv, Octobe^r 8 1906 
r *“ d P"*eedi»g» under the Cimdar of’ f2u 

charge being^ d,rected aKa,nst U> ^P^niber 14. 1907, the 

“HI l}" 1 ' ®ntrymen never resided on the land entered. 

1 z 1 *[*«< he has not cultivated the land 

Morley. a ‘ e " try ,,,ade in t,le of one Howard 

„f rV.'nT p" 'T "U-'t- 1 for l,v ll,e Ural,d Kapids Timber Company 
of Grand l.apids, Michigan, transferee of the claim, through one 

taken * *%■ * e,,trv, '* a "^ M eree . and testimony wit 

11 •• ? dUlt - ,d i d de . tds ' ou ’ Hl hir as it states or implies tliat the 

OreimiT- 1 T e "r, set ° U ’ <erved U P°" said Stump or said 

Oregon ritnber Company or relator or that a hearing was an- 

ph«J for or had upon said alleged ‘ charge,” was and is falsi and un- 

18 That in said decision, dated July 20, 1909, the said Velina 
Assistant Commissioner found, held and determined, although with* 
out jurisdiction so to do, and although without jurisdiction 8 to take 
any action whatever regarding said entry other than to issue oato., 
t ereon. as follows: ‘It is true that the testimony does not show that 

.mm " Vh!T " ,Ude ‘I 6 , ,ntereiit ,,f Morl «.V ^ U.is lumber com- 
pan\. I hat on appeal to the respondent herein, dulv taken by this 

relator from said decision of July 26, 1909. said resident, hv de- 

tision dated January o, 1911, a copy whereof is hereto attached 

marked Exhibit A. and signed by Frank Pierce, First Assistant Se<- 

retarv, found held and determined: ‘ There is no error in the dv- 

w-w s 

,, l9 „ TI ' at ' sa / d “PPea 1 to the respondent, the relator called 
the attention of the respondent to his duty in the premises and 
requested the respondent to cause a patent to be issued under the 
command of the proviso to section 7 of the Act of March 3. 1891. 
aforesaid, but that respondent, without jurisdiction and in eon- 
2—2289a 
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travention of his duty, imposed I»y law. refused to issue said patent 
and ordered that said receiver’s receipt and the entry evidenced 
thereby, he canceled; that said order was contained in said decision, 
dated January 5, 1911. directed to the Commissioner of the General 
Land Office; that a copy of said decision was served upon relator 
on January 17. 1911 ; that said copy, in part, states: 

“As to the Hobbs protest, precisely the language used by Mr. 
Justice Stafford in the Gribble ease (see opinion. 37 L. I)., 329) 
may l>e employed: 

“As defined by Webster, a protest is a “solemn declaration of 
opinion, eommonlv a formal declaration against some act.' Is not 
that exactly what this is? It was the first step in a proceeding 
calculated to test the validity of the claimant’s right to a patent. 
That step having been taken within two years, the statute of con¬ 
firmation did not operate upon this claim. 

12 “Hobbs protested; that was the first step in a proceeding 

to test the validity of the entryman’s right to a patent. An¬ 
other special agent took the matter up, made an exhaustive, special 
investigation of the entry, and reported circumstances sustaining 
Hobbs’ avowal of the lack of good faith on the part of the entry- 
man. This was the second, warranting the third, step in the pro¬ 
ceeding to test claimant’s right to a patent: a hearing, of which 
notice was duly given, at which the parties in interest participated 
and were heard, and which developed facts fully justifying the de¬ 
cision involved in this appeal. 

“There is no error in the decision from which the appeal is taken, 
and the judgment l>elow is therefore Affirmed.” 

20. That the said decision of the respondent, dated January 5. 
1911, states in part, referring to and meaning the said letter of 
Hobbs, dated November 11, 1903, aforesaid: “The letter is as fol¬ 
lows: * * * it seems evident that the purpose is to acquire 

these timber lands in the interest of one transferee, under cover of 
the homestead law.”; that the said quoted words “one transferee*' 
are not the words of said Hobbs, as will appear by reference to said 
letter of Hobbs, set out in paragraph 8 hereof, but are other and dif¬ 


ferent words. 

21. That the said decision of the respondent, dated January 5. 
1911, purports to quote the general suspension order, dated Novem¬ 
ber 14, 1903; that said quotation is in part as follows: “including 
Ts. fi. 7. 8. 9, 10 and 11 \V.,”; that said purported quotation is not 
a true quotation, and. if it has any meaning whatever, would seem 
to indicate that said general order suspended all entries within only 
six townships, whereas, in truth, said order suspended all entries 
within the former Siletz Indian Reservation in fifteen townships and 
parts of townships. 

22. That the law provides no other adequate remedy in the prem¬ 
ises wherebv the relator herein can secure the issuance of 

13 patent, as commanded bv said Act approved March 3. 1891. 

and that relator is without adequate remedy at law other than 
as prayed herein: that, unless respondent be commanded by this 
Court to issue patent, as prayed, he will, through his officers and 
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afienus. l»y the execution of hie said order of January 5, 1911, cancel 
-tnd forever destroy the aforesaid receiver’s receipt and the final entrv 

ZuU^ h T hy - 1U ,“ d .‘ he T den ? of relator’? title to Lid tri" of 

' forever destroyed, to the irreparable loss and damage of 

o‘the re V '? , ,? Ua " Ce of l ,a ‘ ent . as P^yed herein, does not denv 
L r! iT'/ T , th ? e *«reise of any lawful jurisdiction relating to 
the public lands of the United States and does not involve the exer- 
dse of respondent’s discretion conferred upon him by law relating to 

' fi aiU ,i,' ’ Ut , t lat !ia * ( l Act °1 Congress. approved March 3 
8 ?,!; <,onfirnis the nght to said patent. ’ 

W herefore your petitioner prays: 

T ha n n- Wnt °1 mandamus may l>e issued and directed to 
IJKhard A. Hal linger. .Secretary of the Interior, commanding him 

der of'fbe H <a ] *? se *° ’ e delivered. to your petitioner, upon surren- 
I jn j- duplicate of the receiver’s receipt numbered* 7754 de- 

hi"2 paKht ^ ° f ‘ hiS Pethi0n ’ 11 pate "‘ *° «" laad bribed 

\ Th 2* Sf>ld writ , of , n,a,|< laimis may command said Richard 

A. Ballinger. Secretary of the Interior, to recall, vacate revoke and 

•ilTordpr """T be , reca "^' va( ' ated - revoked and erased, any and 
all orders, marks and notations canceling or holding for cancelation 

or purporting to cancel or hold for cancelation, said Reiver’s r^ 

!lTe , ent^ d v[denced th2rZ lbed 3 ° f ,his petition - a,ld 

Third For such other and further right or rights, or relief, as to 

14 ° ur nia yy^em proper and the nature of vour petitioner’s 

14 case may require. * 1 er 

.And vour petitioner will ever pray. 

GRAND RAPIDS TIMBER COMPANY 
|skal. | By FRANK JEWELL, Present. Y ’ 


DUANE E. FX3X, 

FRANK HOUGHTON FOX, 

.1 ft omen* hr Petitioner. 

District of Columbia, **: 

I do solemnly swear that I am the president of the Grand Rapids 
Timber Company, the petitioner herein; that I have mid th^ a .i- 
lexed petition by me subscribed as such president and know the con 
tents thereof: and that the statements of fact therein made as unon 

STS SSltC.T.V".™ 1 '”' n “” "■ ... 

FRANK JEWELL. 

^Subscribed and sworn to before me this second day of February. 

^ SEAI “ I A. M. PARKINS, 

Notary Public , D. C. 
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15 Exhibit A. 

(Copy.) 

Department of the Interior, 

Washington. Jan. 5, 1911. 


E-3505. 

Fx parte Alfred M. Sti mp and Grand Rapids Timber Co.. 

Transferee. 

“P” 

Portland 0318. 

Cancellation of H. E. 

Affirmed. 

Appeal from the. General Land Office. 

This is an appeal taken by the Grand Rapids Timber Company, 
transferee, from a decision of the Commissioner of the General Land 
Office, rendered July 20. 1909, sustaining the action of local officers 
and holding for cancellation homestead entry. No. 14410, made July 
21. 1902, by Alfred M. Stump, for the SW./4. Sec. 20, T. 8 S.. R. 
9 \\\, W. M. Portland, Oregon, land district. 

Said land was formerly embraced within the Siletz Indian Reser- 
ration and at the date of filing the application the entrvman filed 
also an affidavit, alleging settlement upon the tract March 1, 1901, 
and continuous residence thereon from that date. Commutation 
proof was submitted November 10, 1902, and commutation cash cer¬ 
tificate. No. 7754, was issued to claimant on the same day. 

The appeal involves not only the merits of the controversy but the 
effect of the eonfirmatorv provision of section 7 of the act of March 3. 
1891 (26 Stat. 1099). ' 

As to the merits there can not be a particle of doubt that the con¬ 
curring decisions below are absolutely correct. The evidence shows 
not even a fair pretense of cultivation, improvements too 
16 trivial to suggest any intention of making the entered land 
his home, only a quarter of an acre cleared and no cultiva¬ 
tion except the planting of a few fruit trees; and as to residence, out 
f, f the 425 days required bv law the entrvman himself confessed at 
the hearing before the local officers that at the outside he had spent 
no more than 95 days in residence. Furthermore, within three 
months from the time he proffered commutation proof, the record 
discloses that he sold his interest to one Morlev, the transferee’s im¬ 
mediate predecessor in title. The transferee, who appeared by coun¬ 
sel (and president of the corporation himself was a witness), takes 




THE UNITED STATES OF AMERICA, ETC. ** 13 

the position that the hearing before the local officers was the outcome 

instituted more than two years after the issuance of 
the final certificate and final receipt. 

Pufiv lo understand this issue it is necessary to consider the sit¬ 
uation in the biletz district from the winter of 1903, when certain 
reports were made to the Secretary of the Interior inviting his at- 
tc.ition to alleged frauds in the acquirement of land therein under 
the homestead law. These reports resulted. March 12. 1903 in the 
transmissmn of that information by the Secretary of the Interior 
o the Commissioner °f the General Land Office, suggesting that he 
take sucli action the premises as he might find the facts to require. 
On March 2o, 1903, the Commissioner issued and caused to be de- 
hvered to the proper officers of the Land Office an order as follows: 

lhe Secretary of the Intenor has referred to this office for such 
action as may lie necessary to protect the interests of the Government 
a copy of certain correspondence had by the Department, from which 
it appears that a majority of the commuted homestead entries of 
lands in the former Siletz Indian Reservation, including Tps 6 
<,8. 9 and 10 South of Ranges 9, 10 and 11 West, in the Oregon’ 
Lity. Oregon land district, are made fraudulently for speculative 
purposes, without bona fide residence or improvements. 

You are instructed, therefore, to suspend action on such entries 
until they can be investigated by a special agent. 

The following day, March 26. 1903. George W. Patterson 
1 # a special agent of the General Land Office, stationed at Oregon 
rp, , ‘ v? Oregon, was instructed as follows by the Commissioner: 

I be Secretary of the Interior has referred to this office copv of 
correspondence had by the Department with Mr. Warren H. Brown. 
Agency Clerk at the Yakima Indian Agency, Port Simcoe, Washing¬ 
ton. relative to fraudulent homestead entries in Washington and 
Oregon. In one letter Mr. Brown says: 

My personal observation of these matters was in connection with 
the old Siletz Indian Reservation in Lincoln County, Oregon. It 
is the practice there (in the majority of cases) for the entrvman to 
visit the land before filing, then to visit it once, sleeping one night 
upon it. every six months, then return to his former work and home, 
to return to the land in another six months. Very rarely does the 
family or any member of it save the father come to the land; their 
household effects are not brought, and on completion of the title 
they never see the place again, nor do anything to improve it. 

The fact that most of the lands in the former Siletz Indian Reser¬ 
vation are not suitable for agricultural purposes indicates that there 
is considerable truth in Mr. Brown's statement, and that the entries 
in question are made solely for speculative purposes, without com¬ 
pliance with the law requiring residence and cultivation. The Sec¬ 
retary directs that immediate attention be given to this matter, and 
that proper action be taken to prevent the alleged frauds. 

You are instructed, therefore, to investigate,and make report upon, 
all homestead entries in Ts. 6. 7, 8. 9 and 10 S.. of R. 9. 10 and 11 
W., included in the former Siletz Indian Reservation. You will 
take up first those on which final proof has already been made under 




14 


WALTER L. FISHER, SECRETARY OF THE INTERIOR, VS. 


the commutation clause of the homestead law. and will submit re¬ 
ports thereon on form 4-430. using special care to make complete 
and definite answers to the interrogatories numbered 10. 11 and 12. 
^ on will keep informed, through the local office, as to when final 
proofs arc* to he made on any of the unperfected homestead entries, 
and will endeaver to be present when such proofs are submitted, to 
cross examine the parties as to their compliance with the law. 

You will not mention Mr. Brown’s name as the informant in this 
matter. 

Mr. Patterson made no report and on August 7. 1903. the Com¬ 
missioner directed one A. .T. Hobbs, special agent, to carry out the 
instruction given Mr. Patterson. 

On October 14. 1003. the Commissioner wrote the following letter 
to Mr. Hobbs: 

In your letter of August 10. 1003. referring to office instructions 

of August 7. 1003. directing the investigation of homestead entries 

in the former Siletz Indian Reservation, you sav that vou have 

• • • 

visited the lands included in fourteen of said entries and that these 
lands are heavily timbered, unfit for agricultural purposes, and al¬ 
most inaccessible: that the lands are now occupied and no improve¬ 
ments have been placed on any of them except an unsubstantial 
cabin. You say also that practically the same conditions exist with 
reference to all the rest of said entries and that for you to 
13 make a personal examination of each tract will require the 
services of a guide and surveyor and other assistants for 
probably nine months. You say that, by calling upon the claim¬ 
ants and other person* having knowledge of the facts with regard 
to the entries, you can secure all necessary information relative 
thereto and ask whether, in view of the circumstances, it will l k? 


necessary for vou to make a personal examination of the lands. 

You will make as thorough an investigation as possible of these 
cases without making a personal investigation of each tract. You 
will secure the affidavits of the parties and will require each of them 
to make a complete showing as to the exact length of time he spent 
upon his claim, the improvements placed upon it, the purpose for 
which he entered it. and all the relevant facts relating to the entry. 
Affidavits should also be secured if possible, from any other persons 
who may have knowledge of the facts. 

Upon receipt of vour reports upon these entries the office will 
determine whether a personal examination of the land is necessary. 

You will take up this matter without unnecessary delay. 

On November 4. 1903. Hobbs sent a telegram to the Commis- 
>ioner. in words and figures following: 


Please cause the further issuance of patents to lands in the original 
Siletz Indian Reservation stopped. These proofs on cash entries are 


practically all fraudulent. 


He followed this telegram with a letter, dated November 11. 1903. 


The letter is as follows: 


“Referring to your letter ‘I v of October 14, 1903, relative to the 
investigation of homestead entries in the former ‘Siletz Indian Res¬ 
ervation ;* I have the honor to report that upon investigation I find 
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finl [u llo " 1Ilg J 8t of home>tend entries were made at or praeti- 
ly on the same date, and that said entries have all been deeded 
to Howard Morley following i.s the list of entries made in townthk* 

Sd H„S Z'Siy?rt!"' ***■ " ,m w " “■“ 


Hd. No. ami date. 


Kntryman. Tp. & ran#e. (\ K. e. No. «& date. 


14410 July 21,1902.. Alfred M. Stump. 8 S. 9 W. 7754 Nov 10 190‘> 
* 

The f°pap»ug entryn.en have all deeded their respective home- 
fldhts t.Mvit'-' y 81 * Jate - tt,K ' f ° r “ le “^deration, as 

IS* Name of entryiuan. Name of transferee. Hate of deed Cons 

* * * * 

Alfred M. Stump. Howard Morley... Feb. 12, 1003 $2000.00 


$ 2000.00 


ft will be seen that seventeen of the foregoing entries were made 
on the same date viz. July 21. 1902, in the same township and range 
and in the same locality. That the remaining four entries of the 
list herein were made for lands in the near locality of these other 
entries and that the entire twenty one entries, were sold at or near 
the date of the cash entry certificates. In view of this fact, it is rea- 
sonable to believe that these entries were not made in good faith bv 
tlie entry man for the purpose of making homes thereon, and as these 
ands are all in a district that is heavily timbered, it seems evident 
that the purpose is to acquire these timber lands in the interest of one 
transferee, under cover of the homestead law. I suggest that no pat- 
ents be issued for any of the lands embraced in the foregoing entries 
pending a further examination and report, relative to the same.” 

On November 14, 1903, in consequence of the information abov* 
noted, the Acting Commissioner of the General Land Office issued 
and caused to be delivered to the proper officers of the Land Office 
the following letter: 

Referring to instructions of Division “C” of March 25, 1903. 
directing the suspension of action on all commuted homestead entries 
in the former Siletz Indian Reservation, including Ts. 0, 7, 8 9 10 
and 11 W.. in the Oregon City, Oregon, land district, please note the 
suspension of all entries on said lands until further orders. 

This action is based on telegram from Special Agent Hobbs No¬ 
vember 4. 1903. 185,613, File 20466, “P.” 

It thus appears that practically one year after Stump had tendered 
his proof and had received his certificate that a special agent of the 
General Land Office protested that entry and that all proceedings 
thereunder leading to the issue of a patent were promptly 
20 suspended by the proper officer. ‘ 

This fact is mentioned in a letter addressed to the register and 
receiver of the local land office by the Commissioner of the General 
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Laud Office under date of June 18, 1908, wherein he denied the 
privilege to one J. B. Curry of instituting a contest against the entry. 
In this letter he said: 

November 11, 1008, said entry was protested by a special agent, 
and by letter “R" of September 14, 1007, action was taken against 
the entry upon the adverse report of a special agent dated October 
8, 1000, and a healing upon such charges was set for May 8, 1008. 
* * * in view of the fact that the charges made by the special 

agent are stronger than those made by Curry and as a hearing has 
probably already been had in the case, the said contest application 
is denied, subject to the usual appeal. 

No appeal was taken and Mr. Curry dismissed the contest. 

The special report of the special agent referred to in this com¬ 
munication was that of J. \V. McMechan, made in the fall of 1000. 

Referring to the letter of November 11, 1003, it will be noted that 
^Special Agent Hobbs, in making his protest against these entries, 
including the Stump entry, suggested that no patents be issued pend¬ 
ing a further examination and report on these several entries. The 
McMechan report was the culmination of that “further examina¬ 
tion.’ Owing to the fact that the several tracts involved were heavily 
covered with timber and that almost immediately after submission 
of final proof the several entrymen had transferred the tracts (twenty- 
one in number) to one Howard Morley, Mr. Hobbs quite naturally 
was led to believe that these entries were not made in good faith for 
the purpose of making homes thereon. The gist of his charges as 
contained in his protest is that the entrymen had attempted to 
acquire land of the United States in derogation of its laws and in 
fraud of the United States. Mr. McMechan’s report corroborates the 
charge, although the facts which he developed upon examina- 
’21 tion rendered his conclusion independent of the almost imme¬ 
diate transfer of the property from Stump to Morley. The 
substance of l>oth charges, namely, those preferred by Hobbs and by 
McMechan, was the same: namely, that Stump had not complied 
with the homestead law and at no time had entertained the bona fide 
purpose of making it his home. Such a conclusion is justified by 
the fact of an almost immediate transfer of the entryman ? s interest 
upon receiving his receipt; it is always justified by a finding that the 
entryman, prior to final proof had not made that cultivation, those 
improvements, and that character of residence which indicate a pur¬ 
pose on his part of acquiring a homestead. And as before suggested, 
the evidence in this case, based upon the testimony of the entryman 
alone, amply justifies the finding that his entry was devoid of that 
good faith which the homestead laws expect and require. 

As to the Hobbs protest, precisely the language used by Mr. Jus¬ 
tice Stafford in the Oribble case (see opinion, 37 L. D.. 329) may be 
employed: 

As defined by Webster, a protest is a “solemn declaration of opin¬ 
ion. commonlv a formal declaration against some act.” Is not that 
exactly what this is? Tt was the first step in a proceeding calculated 
to test the validity of the claimant’s right to a patent. That step 
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having been taken within two veans, the statute of confirmation did 
not operate upon this claim. 

Hobbs protested; that- was the first step in a proceeding to test 
the validity of the entryinan’s right to a patent. Another special 
agent took the matter up, made an exhaustive, special investigation 
of the entry and reported circumstances sustaining Hobb’s avowal 
of the lack of good faith on the part of the entrvman. This was the 
second, warranting the third, step in the proceeding to test claimant’s 
right to a patent; a hearing, of which notice was duly given, at which 
the parties in interest participated and were heard, *and which devel¬ 
oped facts fully justifying the decision involved in this appeal. 

...) There is no error in the decision from which the appeal is 

taken, and the judgment below is therefore 
Affirmed. 

(Signed) FRANK PIERCE, 

First Assistant Secretary. 

Marshal’8 Return. 

Served copy of within petition on Richard A. Ballinger, Secretary 
of the Interior, personally 
Feb’y 6, 1911. 

AULICK PALMER, 

Marshal. 

S. 


-3 Filed February 17, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

I nited States ex Rel. Grand Rapids Timber Company 

v. 

Richard A. Ballinger. Secretary of the Interior. 

Respondent’s Return. 

Answering the rule to show cause in the above-entitled action. 
Richard A. Ballinger, Secretary of the Interior, says: 

(a) That he admits the allegations of fact in narairranh« 1 2 3 

4, 5. 8, 10, 12, and 13. F ‘ ’ ’ ’ 

(b) That he denies the allegations of paragraphs 6, 7, 9, and 11. 

(c) That as to paragraph 14, he says it is true that on September 
14, 1907. the Assistant Commissioner of the General Land Office 
issued the order therein set forth in part, but he denies that said 
order was made without jurisdiction or authority of law, or that it 
was false and untrue in substance. 

(d) That as to paragraph 15. he admits the facts alleged, except 

3—2289a 
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that he* denies the averment that ;!:e eh urges were not served on re¬ 
lator and the entrvman in substance. 

( e) That he admits the averments of paragraphs lb and 17. with 
the exception of the last paragraphs thereof, the allegations of 
which he denies in that the charges were served in substance. 
‘24 (/) That he admits the averments of fact in paragraphs 

IS and 19. hut denies the charge that the decisions therein 
referred to were rendered without jurisdiction. 

( g) That, in answer to the averments of paragraphs 20 and 21, 
he admits that the decision of the Department, attached to relator’s 
petition and marked ‘‘Exhibit A." contains the errors in transcrip¬ 
tion set forth in said paragraphs, said errors being entirely inad¬ 
vertent. 

(h) That as to the allegations of paragraph 22. he is advised that 
the same present conclusion- of law which he need not answer. 

And further answering, he says that on duly 21. 1902. said Alfred 
M. Stump, with intent to acquire the land in question without 
compliance with the homestead law- of the l nited States and in 
fraud of the l nited States, did present at the l nited States land 
office at Oregon City. Oregon, his application to enter the land 
aforesaid; that in said application he made certain false statements 
with intent to deceive the register and receiver of said land office 
and to induce them to accept his application: that among the falst> 
statement- aforesaid were the averments that hi- application was 
honestly and in good faith made for the purpose of actual settle¬ 
ment and cultivation, and that lie would faithfully and honestly 
endeavor to comply with all the requirements of law as to settlement, 
residence, and cultivation necessary to acquire title to the land ap¬ 
plied for. and that he did not enter the same for the purpose of 
speculation but in good faith to obtain a home for himself: whereas 
in fact, as he then and there well knew, his application was not 
made in good faith for tin* purpo-e of actual settlement and 
25 cultivation; that he did not apply for said land for the pur¬ 
pose of obtaining a home for himself, and that he had no 
intention of faithfully and honestly complying with the require¬ 
ments of the homestead law in respect to settlement, residence, and 
cultivation: that he accompanied said application with an affidavit. 

in which he willfullv and fasclv stated that he had made settlement 

« • 

on and established a residence on .-aid land March 1. 1901. and had 
continued to rc-ide thereupon from March 1, 1901. to the date of 
filing his application as aforesaid, whereas in truth and in fact he 
never established any residence upon said land and had not resided 
thereon: that the register and receiver of said land office, misled 
by the false statements as aforesaid did then and there accept and 
allow said application: that on November 10. 1902. said Alfred M. 
Stump again appeared before .-aid land office and submitted his final 
commutation proof, in which he made certain statement* material 
to the allowance of his claim, which, as he well knew, were false: to 
wit, that he had established his actual residence on said land in 
March. 1900 (which date he subsequently changed in an affidavit 
to March, 1901): that he and his wife had resided continuously 
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on said land since first establishing residence thereon; that he had 
»een temporarily absent therefrom only occasionally, and not 
longer than three months at any one time: that he had faithfully 
performed all obligations under the homestead law as to residence 
cultivation, and settlement, and did not make his affidavit to de¬ 
fraud the Government: that the land was grazing land in character, 
most valuable for grazing purposes; all of which statements as he 
then and there well knew were false and untrue: that thereupon 
the register and receiver, not knowing the real facts, but mis- 
led and deceived bv said false statements and hv that decep- 
turn induced, did issue to the said Alfred M. Stump a final 
certificate purporting to certify that he. having complied with the 
requirements of the homestead law. was entitled to a patent for the 
land in question, and a final receipt for the monev then and there 

paid by him in making his commutation proof as aforesaid:_all in 

derogation of the homestead laws of the United States and in fraud 
of the United States. 

TTe further avers that thereafter and within two years from the 
last-mentioned date, a protest against the validity of said entry was 
«hdv filed in the land department of the United States, said protest 
in words and figures being set forth in paragraph 8 of relator's peti¬ 
tion : that on February 12. 1908. when said Stump undertook to oon- 
vev said land to Howard Morlev. said Stump had no more than an 
apparent equitable title in said land, the legal title thereto then and 
at all times since being in the United States. 

Respondent further shows that the acts complained of and the 
act sought to be commanded are ^uch as are exclusively within the 
jurisdiction of the Department of the Interior, this respondent being 
the lawful head thereof: that said acts are iudicial. not ministerial, 
in character, and are not suhiect to control, interference, or review 
bv the iudiciarv department in proceedings for mandamus for this 
reason: that patent to the land has not been issued: that a protest 
was dulv made within two years from the date of entrv of said land: 
that legal title to said land is in the United States: and that under 
the Federal law governing disposition of public lands of the United 
States, until the passing of the legal title thereto out of the 
27 Government, the Secretary of the Interior is vested with full 
and exclusive jurisdiction over all questions of fact in the 
administration of the public land laws of the United States affecting 
title to said land, and that his findings as to the existence of fraud 
or want of compliance with the homestead laws, such as length of 
residence, cultivation, and improvements, and the good faith of the 
entrvman in any attempted acquirement of any part of the public 
domain are not renewable by any court; that from the pleadings 
herein, it appears that this respondent did make such findings of 
fact, after hearing and due process of law, and did order the cancel¬ 
lation of the homestead entrv for the land in controversy, on the 
ground that the entryman did not make entrv thereof in good faith 
but attempted to secure valuable public lands of the United States 
in a manner not authorized by law, and in contravention of the laws 
of the United States and in fraud of the United States. 
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Respondent, further answering, says that the legal title to the land 
in controversy being still in the United States, the determination- of 
the question raised on the pleadings affect the interests of the United 
States.and that the United States is therefore a real and indispensable 
party in Interest. He further says that as the pleadings show the 
purpose of this suit is to recover certain real property in the State of 
Oregon the title to which is either in the relator or in the United 
States, and in no event in this respondent: that fraud in the attempted 
acquisition of this property is alleged and set forth in this answer; 
that upon this point the United States is entitled to be heard as a 
party to such a suit, hut has not in this behalf consented to be 
sued. 

28 And now, having fully answered, he prays to be dismissed 

hence, with his reasonable costs and charges in this behalf 
most wrongfullv sustained. 

RICHARD A. BALLINGER. 

Secretary of the Interior. 

OSCAR LAWLER, 

Assistant Attorney‘GeneraI. 

F. W. CLEMENTS, 

First Assistant Attorney. 

C EDW. WRIGHT, 

Assistant Attorney, 

Attorneys for Respondent. 

20 District of Columbia, ss: 

Richard A. Ballinger, being first duly sworn, says that he 
lias read over the foregoing answer by him subscribed, and knows 
the contents thereof; that the matters and things therein set forth 
on his personal knowledge he knows to he true, and those set forth 
on information and belief be believes to be true. 

RICHARD A. BALLINGER, 

Secretary of the Interior. 

Subscribed and sworn to this lb day of February, 1911, before me. 
|l. a.] W. BERTRAND ACKER, 

Notary Public for the District of Columbia. 

30 Filed February 21, 1911. j 

In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

United States ex Rel. Grand Rapids Timber Company 

vs. 

Richard A. Ballinger. Secretary of the Interior. 

Relators Demurrer to Respondent’s Return. 

The petitioner savs that the respondent’s return is bad in sub¬ 
stance. ‘ DUANE E. FOX, 

FRANK BOUGHTON FOX, 
Attorneys for Grand Rapids Timber Company, Petitioner . 
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IMeaj-e note that the matters of law to be argued are- 

1. That on November 10. 1904. there was no pending contest 

March't |'sgi"' ' ° f ,l "' • ,roviso section 7 of the Act of 

contest^or protest.**" ° f Nove " ,her 11 • ,903 - "•'* '«* :1 

j- Th-i K e ' ,e r al s,|!i pension order was not a contest or protest 
4. I hat the defenses interposed bv the allegations of (he return 
are evasive, contradictory and inconsistent. 

To Messrs. Lawler. Clements & W right. Attorneys for Richard A 
Ballinger, Respondent: 

Please take notice that the aforegoing will be for hearing on the 
24111 day of February, 1911, j n Circuit Court No. 1. at 10 o’clock 
A. M. or as soon thereafter as counsel can he heard. 

DUANE E. FOX, 

FRANK HOUGHTON FOX. 

Attornei/* for Grand Rapids Tim ha- Company, Petitioner. 


Filed March 17, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

United States ex Rel. Grand Rapids Timber Company 

v. 

Richard A. Ballinger, Secretary of the Interior. 

Order Sahstituting Respondent. 

This cause came on to he heard this 17th day of March. 1911, 
upon motion of the petitioner for an order allowing this action to he 
maintained against Walter L. Fisher, Secretary of the Interior, the 
siucessoi in office of Richard A. Ballinger, the respondent herein, 
and thereupon, upon consideration thereof, and the attorneys for the 
respondent and said Walter L. Fisher consenting thereto, it is, this 
17th day of March. 1911, adjudged, ordered and decreed that, this 
action may be maintained against said Walter L. Fisher. Secretary 
of the Interior, ami that said A\ alter L. Fisher he substituted as re¬ 
spondent herein. 


THOS. II. ANDERSON. Just ire. 
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32 Opinion . 

Filed April 12. 1911. 

In the Supreme Court of the District of Columbia. 

Law. No. 53308. 

V. S. ex Rel. Grand Rapids Timber Co. 

vs. 

Walter L. Fisher. Secretary of the Interior. 

This case is before the Court upon demurrer by the relator to the 
respondent's return. 

The petition, briefly stated, alleges that on Nov. 10. 1002 a re¬ 
ceiver’s receipt was issued, under the homestead laws, to one Alfred 
M. Stump upon final entry for a certain tract of land in Oregon, 
formerly within the Siletz Indian Reservation, and described in the 
petition: that the relator purchased the land covered by said receipt. 
and by reason of it< holding a duplicate of said receipt i< entitled to 
receive the patent when issued thereupon: that on November 10. 
1004. two years from the date of the issuance to said Stump of said 
receiver'" receipt upon final entry, there was no pending contest or 
?>rotest against the validitv of said entry, and that relator was there¬ 
fore entitled, bv virtue of the proviso to section 7 of the Act of Con¬ 
gress approved March 3. 1801 C2f> Stat. L. 10001. to the issuance of 
patent: that on November 11. 1003 one A. .T. TTohbs. a special agent 
of the Land Department of the United States, addressed a letter to 
ihe Commissioner of the General Land Office making report concern¬ 
ing a li<t of homestead entries in the former “Siletz Indian Reserva¬ 
tion” recited in the letter (including that here concerned!. and in 
said report stated— 

“Tt will be seen that seventeen of the foregoing entries were 
made on the same date viz Julv 21. 1002. in the same township 
and range and in the same locality. That the remaining four en¬ 
tries of the list herein, were made for lands in the near 

33 locality of these other entries, and that the entire twenty one 
entries, were sold at or near the date of the cash entry certifi¬ 
cates. In vine of this fort, it is reasonable to believe that these en¬ 
tries were not made in good faith by the entryman for the purpose of 
making homes thereon, and as these lands are all in a district that i> 
heavily timbered, it seems evident that the purpose is to acquire the<e 
timber lands in the interest of the transferee Mr.Morlev,under cover 
of the homestead law. T suggest that no patents be issued for any 
of the lands embraced in the foregoing entries, pending a further ex¬ 
amination and report, relative to the same.”: 

that no notice of said letter was served upon the relator, nor upon 
either of its predecessors in right subsequent to said Stump who bad 
parted with his interest prior to the time of this letter, and that re¬ 
lator was not permitted to know the contents of said letter until July 
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Wmhor" 1 TToiW’T P^'' ' , . ,e writin 5 °l sn >d letter, to-wit, on 
: “ , " 14 ’ , 190 f- ^ Commissioner of the General Land Office 
issued a general order of suspension of all entries in the fifteen town¬ 
ships containing the former Siletz Indian Reservation (including the 
entry here concerned), but that no notice of said order was served on 
the relator, nor upon said Stump or any of its predecessors in right- 
that subsequently on September 14. 1907. the Assistant Commit 
Stoner of the General Land Office directed the local register and ro- 
lener to serve notice and proceedings to be instituted against the said 
final receipt of said Stump charging (1) that the entmnan never re¬ 
sided upon the land (2) that he had not cultivated it (3) that it had 
been made in the interest of Morlev: that said charges so ordered to 
lie served were not, however, served at any time whatsoever either 
upon the relator or said Stump, but that certain other proceeding 
were had on Jarman- 20, 1908, of which relator was then notified 
charging that Stump never established actual residence on the land 
but visited same for a few times, that the land is timber land a 
sma!l portion of which, if cleared, would lie suitable for agriculture 
and hat there are no present signs of cultivation; that relator pro¬ 
tested against the jurisdiction of the Department to conduct such 
proceedings for the reason that no contest or protest was 
44 pending at the end of the two year period from the date of the 
issuance of the receiver’s receipt, but that the respondent has 
nevertheless, held said receipt and the entry evidenced therein- for 
canceRation and threatens to cancel the same, instead of issuing tiie 
patent to relator to which it is by law entitled. B 

The prayer of the petition is that the respondent be required to 
vacate all orders holding said receipt and entry for cancellation, and 
hat he be further required to issue to relator a patent for the land 
here concerned upon surrender by it of the duplicate of the receiver’s 
receipt referred to in the petition. 

The answer of the respondent denies that the respondent was with¬ 
out jurisdiction in holding said receipt and entrv for cancellation 
and denies that no protest was pending at the end' of two vears from 
the issuance of the receiver’s receipt, averring, on the contrary, that 
trie letter of Special Agent Hobbs dated November 11, 1903 and the 

?o!iv> or . r suspension of the Department dated November 14 
1903 constituted, respectively, protests within the meaning of the 
law I he answer further avers that this Court is without jurisdiction 
in this cause both because the respondent’s action which is com¬ 
plained of was within his lawful jurisdiction and because the legal 
title to the land is still in the United States which has not been made 
a party to this proceeding. 

There is obviously no merit in the respondent's contention that 
this Court is without jurisdiction because the United States is not a 
partv to this suit and the title to the land is still in the United State* 

8tates ex rel - Knight v. Ballinger, 35 App. D. C. at r>. 
43/. the Court of Appeals said : 1 

“It is also well-settled, of course, that, after the right to the patent 
has become complete, the execution and deliverv of the same are but 
mere ministerial acts of the officers charged with that dutv ” 
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citing in support of the proposition 11 10 ease of Ballinger v. I nited 

States. 216 U. S. 240. 

65 In determining whether the respondent’s return in the 

present ease is sufficient,—the question raised hy the demurrer 
under consideration,—the sole question to Ik* decided is whether 
either the letter of Special Agent Ilohhs dated Nov. 11. 1003 or 
the general order of suspension of three days later constituted a 
protest within the meaning of the proviso to section < of the Act of 
Congress approved March 3, 1891. as follows : 

“Provided, That after the lapse of two years from the date of the 
issuance of the receiver's receipt upon the final entry of any tract 
of land under the homestead, timber-culture, desert-land, or pre¬ 
emption laws, or under this act. and when there shall he no pending 
contest or protest against the validity of such entry, the entry man 
shall he entitled to a patent conveying the land by him entered, and 
the same shall he issued to him; hut this proviso shall not be con¬ 
strued to require the delay of two years from the date of said entry 
before the issuing of a patent therefor. (26 Stat. L. 1099.) 

If there was no pending contest or protest against the validity of 
the entrv here concerned on November 10, 1904, the right of the 
relator to a patent became complete, and the execution and delivery 
of the same are but ministerial acts. It is not contended that there 
was any “contest’* pending, but it is contended by the respondent, as 
already stated, that there was a pending “protest" within the meaning 
of the law. 

In the first place, what was the purpose of the proviso to section 
7 of the Act of March 3, 1891? 

The Land Office Report of 1892, after tracing the early policy 
of the Land Department in suspending large numbers of public land 
entries “on vague and indefinite charges" and explaining how 
“this erroneous and mistaken policy” was discarded shortly 
after March 4, 1889 and “a new administrative policy, based on 

A LIBERAL AND ENLIGHTENED INTERPRETATION OK THE PUBLIC LAND 

laws, was adopted," stated: 

‘‘On March 3. 1891. a law was passed, entitled ‘An act to repeal 
the timber-culture law. and for other purposes,' in which Congress 
manifested its approval of the new polic;/. I nder and by virtue ot 
section 7 of that law, large numbers of cases, long suspended on the 
merest suspicion of fraud or under harsh technical ruling, have been 
and are being passed to patent in a manner which, while 
36 greatly facilitating business, also supplies ample safeguards 
against all possible fraud." 

It is thus seen that Congress not only “manifested its approval 
of the new policy" of the Department not to suspend entries on 
vague and indefinite charges, but carried the policy one step further 
and required the Depart meat to issue patents in all eases under the 
homestead, timber-culture Ac. laws as referred to in said Act of 
March 3, 1891, unless there should be a pending contest or protest 
against the validity of the entry at the end of two years from the 
date of the issuance of the receiver's receipt upon final entry. 

From and after the inauguration of the aforesaid new policy in 
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1889, it became necessary, in order to constitute a “protest,” that alle- 

frue° woffi iTf’! d '° u,d b , e ma<le ’ " hioh l,!ld to be such as, if 
™K- V I(I 'h'foal the entry and warrant its cancellation. Aceord- 

venlber >0*'l^.K * rt ^ Willian,!! ’ 1] L I>. 462 (decided No¬ 
vember 20, 1890) that the adverse report of a special agent that “it 

was “JnnK h,,t , le , entrV T n !' eVer intended to settle on the land” 
n^h ’ /.i 1 tonclus, °" b Y ‘he agent,” and not a charge of facts 
Another of the many decisions of the Land Department in point 

10* 1891)': as°foSo^ n - L - 11 259 ' 2fi2 - 263 (dedded September 

The affidavits of contest in the record make no such prima facie 

tbTtb 8 ) °u V fl ' le R ation contained in them is to the effect 

that, the land sought to be contested is now drv and fit for cultivation 

I his sole allegation is followed by the statement of affiant, ‘that such 

1 believe, was the character’ of the tract at the date of the swamp-land 
tyrant. 1 

This last statement is the mere expression of an opinion, and does 
"'dove" amount to an allegation or charge. I do not think that the 

herein ltS preS ° nt meh a ca<5e as U) the ordering () f hearings 

Entertaining these views, your action, permitting the contests and 
ordering hearings therein, is reversed; said contests are dismissed, 
and all entries and filings on the lands in controversy are canceled: 
and you are directed to cause to be prepared clear lists of said lands 
and send to me that the same may be approved to patent.” 

M e further find that the term “protest” was understood in the 
public land laws, continuously from the inauguration of the new 
policy in 1889 until recent efforts of the Department to effect 
37 a change, to mean allegations of issuable facts which, if true. 

would defeat the entry and warrant its cancellation. The 
Departmental definition contained in the Instructions of .Tune 8 
1904 (88 L D. 10. 12) was as follows: 

ur TV> cither a contest or protest there must be a charge of spe¬ 
cific facts which if true would defeat the entry and upon which 
the entryman. or party affected may take issue and demand a hear¬ 
ing. Tn cases investigated by special agents of vour office, where the 
agent hahs reported sufficient facts to justify cancellation of the 
entry, such report is a proceeding that prevents confirmation of an 
entry under the act. Instructions. July 9, 1902 (81 L D 868 

^yy * 1 y * f 

And this definition was merely a concise statement of what was the 
well-recognized meaning of a “protest” in the public land law at 
the time of the passage of the Act of March 8. 1891. 

The Court is of opinion that when Congress used the term “pro¬ 
test” in a statute relating to public lands, it must be taken to have 
done so in the technical sense of a “protest” in public land law. as de¬ 
termined bv the existing land decisions and not in the general sense 
employed by the lexicographers. Moreover, the contemporaneous 
decisions and instructions of the Department expressly recognized 
that such was the sense in which the term wa« used by Congress in 


4—2289a 
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said Act of March 3, 1891. And, a- wa« said by the Supreme Court 
of the United States in Midway Co. v\ Eaton, 183 U. S. 602, 609: 

“It is natural to respect the rulings of the Land Department upon 
any statute affecting the public domain, and if the rulings were con¬ 
temporaneous with the enactment of the statute they afford a some¬ 
what confident presumption of its meaning.” 

If this be the sense in which the term “protest” was used in the 
Act of March 3. 1891. it necessarily follows that neither the general 
suspension order of November 14. 1903 referring to the report of 
special agent Hobbs dated November 11. 1903, nor said report itself, 
can be taken to con>titute a “protest.” within the meaning of the law. 
Said report contained two charges: 

(1) That “the entire twenty one entries were sold at or near the 
date of the cash entry certificates. In view of this fact, it is reason¬ 
able to believe that these entries were not made in good faith by the 
entrymen for the purpose of making homes thereon.” 

38 (2) That “as these lands are all in a district that is heavilv 

timbered, it seems evident that the pur|w>se is to acquire these 
timber lands in the interest of the transferee Mr. Morlev. under cover 
<>f the homestead law.” 

Manifestly neither of these charges contains allegations of issu- 
"Ve farts which, if true, would defeat the entry and warrant its can¬ 
cellation. They are statements of mere suspicions of fraud unaccom¬ 
panied by any allegations of facts to substantiate them. 

The question raised by the demurrer to the return in this case, is 
practically identical with that raised on demurrer to the bill in the 
case of Grand Rapids Timber Co. v. Ballinger, Eouitv No. 29.090, 
which this Court decided on July 5. 1910. T held then that the word 
“protest” must be taken to have been used by Congress in its tech¬ 
nical sense as understood in the public land law. and that the proviso 
to section 7 of the Act of March 3. 1891 would l>e without force or 
meaning if the contention of the Secretary were allowed to prevail, 
because he could completely nullify the same by filing vague and 
indefinite charges or issuing general suspension orders precisely as 
bad been done under the “erroneous and mistaken policy” pre¬ 
vailing prior to 1889. The opinion of Mr. Justice Stafford in United 
States ex rel. Menasha Wooden Ware Co., assignee of William Crib¬ 
ble. v. Garfield, was cited to me at that time on behalf of the Secre¬ 
tary. as follows: 


“As defined by Webster a protest is ‘a solemn declaration of opin¬ 
ion. commonly a formal declaration against some act.’ Is not that 
exactly what this is? Tt was the first step in a proceeding calculated 
to test the validity of the claimant's right to a patent. That step 
having been taken within the two years the statute of confirmation 
did not operate upon this claim.” 

And that opinion is urged upon the Court in this case. Bv refer¬ 
ence to the opinion of the Court of Appeals in that case (33 App. 
D. C. 211). it will be observed that the Court of Appeals held that.. 
a> Sec. 7 of the Act of 1891 here involved relates to final entry of 
“any tract of land under the homestead, timber-culture. 
39 desert land or pre-emption laws,” and the entry involved in 
that case (decided below by Mr, Justice Stafford) related 
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to an entry under the timber and stone acts, the aforesaid Sec 7 

W‘y k So th “ l , the opinion then expressed bv Mr. Justice 
Stafford must be regarded as obiter, and hence not a precedent to be 
followed by the Court in deciding the case at bar. The won! “pm- 
es in the public land law can no more, according to mv view, be 
interpreted by reference to Webster’s Dictionary or the compilation 

• k • • ' lexicographer, than could the word “protest” in the neon- 
liable instrument law be so interpreted. ^ 

Por the reasons given the demurrer to the respondent’s return will 
be sustained, and the Writ issued. 

THOS. H. ANDERSON. Justice. 

40 Supreme Court of the District of Columbia. 

Friday. April 7. 1011. 

Session resumed pursuant to adjournment. Mr. Justice Anderson 
presiding. 


At Law. No. 58308. 

The United States ok America ex Relatione Grand Rapids 

Timber Company. Petitioner. 

VS. 

Walter L. Fisher, Secretary of the Interior. Respondent. 

This cause coming on to l>e heard upon the petition for a writ of 
Mandamus, rule to show cause, answer of respondent and demurrer 
thereto and having heretofore been argued by counsel and submitted 
to the Court, it is considered that said demurrer be, and the same is 
hereby sustained, and it is further ordered that the peremptory writ 
of Mandamus as prayed in the said petition issue forthwith, and that 
the Relator recover against the Respondent, the costs of this suit, 
to he taxed by the Clerk and have execution thereof. 

41 In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

The l ikited States of America ex Relatione Grand Rapids 

Timber Company, Relator, 
vs. 

M alter L. Fisher. Secretary of the Interior. Respondent. 

The President of the United States to Walter L. Fisher. Secretary of 
the Interior. Greeting. 

You are hereby peremptorily commanded to deliver, or cause to be 
delivered to the relator, the (.fraud Rapids Timber Company, a patent 
to that certain tract of land described and known as the Southwest 
quarter of Section 26. in Township 8 South, Range 9 West, Willam¬ 
ette Meridian, now in the Portland Land District of the United 
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States in the State of Oregon, upon urrender to tlie proper land offi¬ 
cers of the United States by said relator, the Grand Rapids Timber 
Company, of a duplicate receiver's receipt numbered 7754, to one 
Alfred M. Stump upon final homestead entry issued from the Oregon 
City. Oregon. Land Office of the United States for a certain tract of 
land described as the Southwest quarter of Section 20. in Township 
8 South. Range 0 Wot. Willamette Meridian, now in the Portland 
Land District of the United States in the State of Oregon, and that 
you recall, vacate, revoke and erase, or cause to he recalled, vacated, 
revoked and erased, any and all orders, marks, notations canceling or 
holding for cancelation, or purporting to cancel or hold for cancela¬ 
tion. said receiver’s receipt numbered 7754 and the entry evidenced 
thereby. 

And this you shall not omit, and how you shall have oheved 
42 and executed this Writ, make known to said Court within 
twenty (2fD days from this date, by returning the same in 
to the Clerk's Office, properly endorsed. 

Witness the Honorable TTarrv M. Clabnugh. Chief Justice of said 
Court, this 12th dav of April. A. D. 1011. 

f seat,.") J R. YOUNG. Clerk . 

By AT.F. G. RUTTRMAN. .1**7 CVk. 


Supreme Court of the District of Columbia. 

Thursday. April 13. 1911. 

Session resumed pursuant to adjournment. Mr. Justice Anderson 
presiding. 

******* 


At Law. No. 53308. 

The United States of America ex Relatione Grand Rapids 

Tim her Company. Petitioner, 
vs. 

Ww.ter L. Fisher. Secretary of the Interior. Respondent. 

Now conies here the Respondent by his Attorneys in openCourt and 
notes an appeal in this cause to the Court of Appeals of the District 
of Columbia, and it is hereby ordered that the Writ of Mandamus 
heretofore issued he stayed pending the said appeal. 
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Filed April 19. 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53308. 

United States ex Rel. Grand Rapids Tim her Company 


v. 

Waiter L. Fisher. Secretary of the Interior. 


De.xig-nntioik foe T rnnxcript of Record. 

The clerk of the court in preparing the transcript of the record 
on the appeal of the respondent in the alxive-entitled cause will 
please include therein the following: 




1 . 

•) 

3. ’ 

4. 

5. 

6 . 
/. 
8 . 
9. 


fcHB UNITED STATES OF AMERICA, ETC. 

Relators petition and exhibits. 

Respondent s answer. 

Relator’s demurrer. 

Order substituting respondent. 

Order sustaining demurrer. 

Opinion of Mr. Justice Anderson 
Mandate. 


Notation of appeal and 
This designation. 


order staying mandate. 

OSCAR LAWLER, 

Assistant Attorney-General 

F. W. CLEMENTS, 

First Assistant Attorney 
C. EDWARD WRIGHT, * 
Assistant Attorney, 

For the Respondent. 
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Service of copy of above designation acknowledged this 19th 
of April, 1911. 



DUANE E. FOX, 
Attorneys for Relator. 


44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, John R. \oung. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 43 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53308 at Law, wherein the United 
•States of America, ex relatione Grand Rapids Timber Company is 
Petitioner and Walter L. Fisher, Secretary of the Interior is Re¬ 
spondent. a- the same remains upon the files and of record’in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District this 
29th day of April, 1911. 

( Seal Supreme Court of the District of Columbia. I 

JOHN R. YOUNG. Clerk. 


Endorsed on cover. District of Columbia Supreme Court. No. 
2289. ^ \\ alter L. Fisher. Secretary of the Interior, appellant, vs. 
The l nited States of America ex relatione Grand Rapids Timber 
Company. Court of Appeals. District of Columbia. Filed May 1. 
1911. Henry W. Hodges, clerk 
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In Hie tart of Appeals of the District of Columbia. 

April Term, 1911.. 

No. 2289. 

Special Calendar, No. 4. 

Walter L. Fisher, Secretary of the Interior 

r 

appellant, 

V . 

United States ex rel . Grand Rapids Timber Com- 

PANY, APPELLEE. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

BRIEF FOB APPELLANT. 

1. This is an appeal from the judgment rendered 
in the court below, after an order sustaining the 
demurrer of appellee to the answer of appellant. 

2. The appellee seeks a writ of mandamus to com¬ 
pel the Secretary of the Interior to deliver a patent 

9000-11-1 




for land described on page 2 of the record (paragraph 
3 of the petition) and further to compel him to recall 
and vacate any order of cancellation, or notation 
thereof, of the homestead entry of the land for which 
patent is desired. 

3. Alfred M. Stump entered this land (Rec., p. 2) 
under the homestead laws of the United States and 
received a receiver's receipt therefor on November 10, 
1902. Stump conveyed to one Morley, February 12, 
1903 (Rec., p. 2), and Morley, who was an officer of 
the grantee company, conveyed to the Oregon Timber 
Co. (Rec., p. 8) the premises involved on September 
24, 1903. The name of the corporation was subse¬ 
quently changed to Grand Rapids Timber Co. (Rec., 

p. 2). f 

4. It is set up in the answer (Rec., p. 17 et se<].), 
and the appellee's demurrer concedes the fact, that 
Stump's entry was in violation of the laws of the 
United States and in fraud of the United States. 
(Rec., pp. 18-19.) The law required an actual resi¬ 
dence of three years upon the land, formerly part of 
the Siletz Indian Reservation, Oreg. (Act of Aug. 15, 
1894, 28 Stat., 323, 326.) As matter of fact (Rec., 
pp. 18-19), Stump never established a residence on 
the land and never resided there; nor did he, as the 
law requires, enter the land with the bona fide inten¬ 
tion of making it his home. The details are more 
particularly described on pages 18 and 19 of the rec¬ 
ord. Stump's final proof, upon which he induced 
the local land officers to issue the final certificate and 
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final receipt, was false; a deliberate fraud against the 
United States was planned by Stump and success¬ 
fully executed by him. Practically three months 
after he secured the final receipt he transferred the 
land to Morley, the officer and grantor of the corpo¬ 
ration now seeking patent. 

5. On November 11, 1903, one Hobbs, a special 
agent of the General Land Office, made a report, 
or “protest,” or charge against the validity of 
this among other entries (Rec., p. 3), said report 
supplementing a telegraphic request for the suspen¬ 
sion of such entries, made by said Hobbs, Novem¬ 
ber 4, 1903. (Rec., p. 5.) On November 14, 1903, 
the commissioner ordered the suspension of all 
entries, including the Stump entry (Rec., p. 5). 
This was for the purpose of further examination 
and report relative to the facts surrounding these 
entries. (Rec., p. 4.) On October 8, 1906, another 
special agent, McMechan (Rec., p. 5), reported 
adversely upon the Stump entry, in continuation 
and in culmination of the investigation initiated 
by Hobbs. (Rec., p. 16.) Whereupon a hearing was 
ordered on charges growing out of the two reports 
(Rec., p. 7), notice whereof was given appellee, who 
attended and was heard. (Rec., pp. 7-9, 17-18.) 
The entry was held for cancellation, and that judg¬ 
ment was finally affirmed by the appellant January 
5, 1911. (Rec., p. 12 et seq.) 

6. At the hearing before the register and receiver, 
appellee went to trial on the merits and prosecuted 
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his appeal to the commissioner on the merits. Again, 
on appeal to appellant herein, it defended on the 
merits, but, in addition thereto, and for the first time 
since the conveyance to. it by Morley, it, to use its 
own language, “ called the attention of the (Secre¬ 
tary) to his duty in the premises and requested the 
(Secretary) to cause a patent to be issued under the 
command of the proviso to section 7 of the act of 
March 3, 1891.” Prior to this time, as stated above, 
no request or demand for patent had been made by 
either Stump or Morley or appellee or anybody else. 

7. Appellee’s contention in the lower court (and 
we assume it will be the same here) was that under 
the said proviso to section 7 of the act of March 3, 
1891 (26 Stat., 1099), on November 10, 1904, two 
years after the date of issuance of receiver’s certificate 
to Stump, there was no pending contest or protest 
pending against Stump’s entry, and that on that day 
it became immediately and absolutely entitled to a * 
patent, and that it was the positive and official duty 
of appellant, enjoined on him by law, simply minis¬ 
terial in its character, to issue to appellee a patent. 
That this same view was taken by the lower court is 
evidenced by the following language in its opinion: 
“If there was no pending contest or protest against 
the validity of the entry here concerned on November 
10, 1904, the right of the relator to a patent became 
complete and the execution and delivery of the same 
are but ministerial;” the court then proceeding to 
hold there was no such contest or protest so pending. 
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ASSIGNMENT OP ERRORS. 

We think the court erred— 

1. Because it found that neither the Hobbs 
"report” nor the general order of suspension con¬ 
tained issuable facts constituting the same a suf¬ 
ficient “protest,” and that the Hobbs “protest” 
was not a “protest” within the meanin g G f the 
proviso. 

2. Because it failed to distinguish between a 
Government proceeding against an entry and a 
proceeding by protest or contest instituted by an 
individual seeking to protect or to acquire a personal 
right in the land. 

3. Because it failed to refuse the writ when it is 
obvious from the pleadings that the result of its 
issue will be to effectuate and perpetuate a fraud 
against the United States. 

4. Because it failed to hold that the suit is essen¬ 
tially one against the United States which has not 
consented in this behalf to be sued. 

5. Because it failed to recognize and to hold (and 1 
hence to refuse the writ) that the matters sought to 
be controlled by this writ are within the exclusive 
jurisdiction of the Secretary of the Interior, that 
they involve the exercise of judicial discretion, and 
that the ruling of the Secretary, that there was a I 
protest or contest, filed within the statutory period, I 
is conclusive upon the courts and not subject to 

direct review in judicial proceedings of this char-/ 
acter. / 


6. And because it held, as stated above, that "if 
there was no pending contest or protest against the 
validity of the entry here concerned on November 
10, 1904, the right of relator to a patent became 
complete, and execution and delivery of the same 
are but ministerial acts.” 

ARGUMENT. 

I. 

Assuming that a "protest” refers to a proceeding 
by the United States and must contain "issuable 
facts” among its allegations, we maintain that the 
Hobbs letter of November 11, 1903, delivered to the 
Commissioner of the General Land Office, well within 
the two-year period, does contain statements of fact, 
which, if true, would require the cancellation of the 
entry. After listing the several entries, the special 
agent states that the several entries were sold at or 
near the date of the cash entry certificates, all to one 
man, and that all the several tracts involved are 
heavily timbered. Now each and every entry was 
made under the homestead law; and every entryman 
under that law must swear that his application "is 
honestly and in good faith made for the purpose of 
actual settlement and cultivation, and not' for the 
benefit of any other person, persons, or corpora¬ 
tion, * * * ; that I am not acting as agent of 

any person, corporation, or syndicate in making such 
entry, nor in collusion with any person, corporation, 
or to give them the benefit of the land entered, or any 
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part thereof, or the timber thereon; that I do not 
a PPly enter the same for the purpose of specula- 
tion, but in good faith to obtain a home for myself, and 
that I have not directly or indirectly made, and will 
not make, any agreement or contract in any way or 
manner, with any person or persons, corporation or 
syndicate whatever, by which the title which I might 
acquire from the Government of the United States 
should inure in whole or in part to the benefit of 
any person except myself.” (Sec. 2290, R. S.) 

&This being the law, and several incidents having 
become known to Mr. Hobbs, he, as the special agent 
of the Government charged with the duty of detect¬ 
ing fraud and of warning the land office so that meas¬ 
ures to protect the Government might be taken, 
stated in the communication aforesaid that “it is 
reasonable to believe that these entries were not made 
in good faith by the entrymanfor the purpose of making 
homes thereon” * * * 

Here, we contend, is a specific charge: If Stump, the 
entryman in this case, did not make his entry in good 
faith for the purpose of making his home thereon, 
his entry was in violation of the law and in fraud of 
the United States; and upon proof of that fact, it 
would become the duty of the land department to can¬ 
cel the entry. 

Stump, under oath, said that he made the entry in 
good faith for the purpose of making a home, and 
not in the interest of some other person. 

Hobbs says that, in view of facts within his knowl¬ 
edge, it was reasonable to believe that Stump did 



not make entry for the bona fide purpose of acquiring 
a home for himself, and that on account of certain 
other facts mentioned, it seemed evident that the 
lands were sought to be acquired for the benefit of 
Mr. Morley. 

Here is a direct traverse, presenting an issue to 
be tried. 

A charge might have been at once framed upon the 
Hobbs report of fraud in this, that settlement was 
not made for the exclusive use and benefit of the 
entryman for a home; that the proof submitted in 
support of the entry and on which the receiver’s 
certificate issued was false, and that the entryman 
had not entitled himself to a patent by compliance 
with the provisions of the homestead law. Any 
delay for the purpose of thorough investigation and 
development of the true facts before formulating a 
charge was clearly in the interest of the entryman 
and those claiming under or through him. 

It is true that Hobbs did not parade the entire 
evidence in support of his charge; indeed, he suggested 
the need of further investigation—which was had; 
an investigation which would be made by any litigant 
before the trial of an issue of fact; an investigation 
which demonstrated that Stump had utterly and 
willfully failed to comply with the requirements of 
the homestead law in the matter of residence and 
cultivation, thus indicating the absence of a bona fide 
attempt to acquire the land for the purpose of a home. 
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The McMechan investigation was but a continu¬ 
ance of the investigation made by Hobbs, and his 
report supports the charge made by Hobbs in the 

latter’s report, although based further upon additional 
evidentiary facts. 

The charge, to repeat, is that Stump did not make 
the entry in good faith for the purpose of making a 
home for himself. 

The fact that almost immediately after receipt of 
final certificate the entryman, together with a num¬ 
ber of other homesteaders in the immediate locality, 
conveys his heavily timbered tract to a lumberman 
is a fact tending to impeach the good faith of the 
entryman; it is competent evidence to be considered 
in the ascertainment of his purpose in entering the 
land—whether he intended to make it his home or 
otherwise. 

The fact that the entryman had made a mere pre¬ 
tense of cultivation is also evidence tending to estab-. 
lish the lack of bona fide intention to acquire a home. 

The fact that no suitable habitation had been 
erected during the life of the entry also tends in the 
same direction. 

The fact that the entryman had failed utterly in 
maintaining anything like a bona fide residence upon 
the land (and had, in fact, resided elsewhere) is also 
of great probative force in getting at his intention. 

But all these are facts—evidential facts—and 
nothing more, supporting and proving the ultimate 
fact—the charge—that the entry was not made in 
good faith for the purpose of acquiring a home. 


It is true that upon the hearing had in respect to 
this charge there were three specifications (Rec., 
P. 9): 

1. That entryman never resided on the land 
entered. 

2. That he has not cultivated the land. 

3. That said entry was made in the interest of one 
Howard Morley; 

and that the department did not introduce any evi¬ 
dence supporting the third specification; but there 
was irrefragable proof of the verity of the other 
specifications; and thus Hobbs’s charge that the 
entry was not bona fide , made for the purpose of ac¬ 
quiring a home, was sustained. 

So, if a “ protest” within the meaning of the proviso 
(assuming it has reference to Government proceed¬ 
ings) must contain an issuable fact which, if true, 
would defeat the entry, then we say the court below 
erred in holding that the Hobbs report was not a 
protest, because it did not contain a definite charge 
of the existence of an issuable fact which was therein 
set forth and which, after due process of law and a 
hearing, was sustained by the evidence. 

II. 4 

But does a Government protest or proceeding, 
after all, require particularity in the preferring of 
charges at the time of the initiation of the proceeding! 

The act containing the proviso was passed March 
3, 1891. On May 8, 1891, the department issued a 
circular containing instructions as to the administra- 
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tion of section 7 of that act. (12 L. D., 450.) The 
circular concludes as follows: 

Under the proviso to said section 7, after the 
lapse of two years from the date of the issuance 
of the receiver's receipt upon the final entry of 
any tract of land under the laws mentioned, 
when there are no proceedings initiated within 
that tune by the Government or individuals 
the entryman shall be entitled to patent; but 
all u con tests" and u pro tests" against any 
entries of the classes mentioned, which were 
pending at the date of the passage of said act, 
are excepted from this rule and will be consid¬ 
ered and disposed of as if said section had not 
been passed. 

The word “contest," as here used, shall be 
construed to be any adverse proceeding ini¬ 
tiated under the Rules of Practice by a claim¬ 
ant for the purpose of securing the cancella¬ 
tion or defeating the consummation of an 
entry on the ground of fraud, a failure to com¬ 
ply with the law, or a prior claim, with the in¬ 
tent to secure title in the contestant, or any 
proceeding by any person, under the provisions 
of the act of May 14, 1880. 

And the word “protest," as here used, shall 
be interpreted as meaning any proceeding by 
any person who, under the Rules of Practice, 
seeks to defeat an entry on the ground that the 
entryman is guilty of fraud, either actual or 
constructive, in connection therewith, or has 
failed to comply with the law or rules of the 
department governing the same, or that there 
was, at the time he claims that his rights at¬ 
tached, a claimant for the tract desired to be 





entered having prior rights or superior equities 
thereto. 

Nothing herein contained shall be construed 
as to prevent the Government from completing 
proceedings initiated by it within the two years 
after the issuance of the receiver’s receipt. 

A “protest” by an individual is the initiative step 
taken to defeat an entry where the protestant either 
has already a right or interest which he desires to 
protect, or where, as a public-spirited citizen, he 
sees that a part of the public domain is being fraud¬ 
ulently taken under the land laws—land that he 
himself can not or does not want to acquire—and 
acts merely from a sense of duty. 

A “contest” is a proceeding instituted by an indi¬ 
vidual against the validity of an entry, in which, 
if he, the contestant, be successful, he obtains a 
preference right to enter the land under section 2 of 
the act of May 14, 1880. (21 Stat., 140.) 

A “protest” by an individual is made either to 
protect an individual right already existing or to 
protect the Government’s interests, while a “ contest” 
is a proceeding to acquire a right not now existing. 

It will readily be seen why in such cases the 
Government requires specific allegations of fact made 
under oath. It is a matter of indifference to the 
United States whether A or B gets the land, provided 
there is compliance with the law. The Government 
knows nothing about the protestant or the contestant. 
Either may be moved by malice, or, if acting honestly, 
may be laboring under a misapprehension as to law 




13 


or fact. Therefore, the Government strictly requires 
in such cases specific statements, to the end that the 
proper officers may decide whether or not to allow 

the protest or contest and to start proceedings under 
either. 

If it be found that the “protest” presents a prima 
Jack case, the Government either in its own name 
or that of the protestant proceeds against the entry- 
man. It is, in some aspects, a Government proceed¬ 
ing, the protestant being a friend of the court, but 
may be having an interest. If it be found that the 
“contest” presents a prima Jack case against the 
entryman, the contestant is allowed to proceed. It 
is generally conducted as a suit inter parties, the Gov¬ 
ernment officers merely constituting the court in 
which the issues are tried, but even in these cases the 
Government is interested in seeing that the law is 
complied with and that no imposition is practiced. 

There is another class of cases wherein the individ¬ 
ual does not figure as the instigator of the proceed¬ 
ing, it being a governmental proceeding instituted 
and prosecuted by a Government agent for the pur¬ 
pose of attacking the showing made by an entryman 

in support of his claimed right to a piece of public 
land. 

The proof submitted by a homestead entryman is 
ex parte proof. It may disclose upon its face inherent 
weakness in the claim, but generally the showing, if 
true, clearly evidences the right in the entryman to 
a patent. If this proof be false, as was the case in 
the entiy in question, a great fraud has been per- 
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petrated upon the United States. Nothing in the 
papers constituting the record in the case, nor in the 
files of the Land Department, may appear to dis¬ 
close the fraud. This must be developed by an in¬ 
vestigation. Naturally, those engaged in such a 
fraud exercise great care to avoid detection. The 
development of such a fraud often requires extended 
investigation. A special force is provided for by 
law whose duties are to investigate and report on 
such matters. The officers engaged in the discharge 
of this duty are under oath and are informed re¬ 
specting the public-land laws and the rules, regula¬ 
tions, and decisions governing their administration 
and execution. Surely the reasons for particularity 
in the preferring of a charge which applies to the 
stranger, actuated by a personal or selfish, and 
sometimes a malicious motive, do not apply to the 
Government officers, and it may be that too fully to 
disclose the information possessed might greatly 
prejudice further prosecution of the fraud. This 
class of proceeding is commonly known as a Govern¬ 
ment proceeding. 

The error in the court below was largely due to a 
misinterpretation of the decisions of the Land Depart¬ 
ment respecting Government proceedings. The court 
seems to have limited a governmental proceeding 
to the rules and decisions affecting an individual 
protest. The two decisions of the Land Depart¬ 
ment relied on in this particular, namely, Ex parte 
Williams (13 L. D., 462) and State of Oregon (13 L. D., 
259), can have no possible application to the matters 
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under consideration. In the Williams case, a charge 
ad been preferred by a special agent affecting the 
purchase of a tract under the act of June 15 1880 
(21 Stat., 237.) Among other things contained in 
the agent’s report was a statement that “ it is evident 
that the entryman never intended to settle on the 
and. The report as a whole was found sufficient 
to justify the order for a hearing, which was made. 
Pending the hearing the claimant filed a petition 
wherein it was set out that he accepted the special 
agent’s report as “a true statement of the facts in 
the case.” The only question that was involved in 
that case was as to the effect of said admission, and 
it was held that the admission obviously related only 
to the facts set forth in the agent’s report, and that 
the above quotation from their said report was not a 
statement of fact, but simply the conclusion of the 
agent. With respect to this case, it will be noted 
that the decision was rendered November 20, 1890, 
prior to the passage of the act of 1891; that it related 
to a purchase not within said act; and that it in 
nowise passed upon the nature or effect of the report 
as the initiation of a governmental procee ding 
In the case of the State of Oregon, a claim under its 
grant of swamp land was under consideration. The 
matter at issue was as to the sufficiency of certain 
individual attacks upon the character of the lands; 
that is, whether swamp or nonswamp. The Govern¬ 
ment had previously investigated these lands and the 
agents had reported favorably to the State. Pen ding 
the governmental investigation, these applications of 


individuals to contest the State’s claim were filed. 
There is nothing said in said decision that could in 
any possible manner affect the question at issue in 
this case. The portion quoted in the decision of the 
court, namely: 

The affidavits of contest in the record make 
no prima facie showing. The only allegation 
contained in them is to the effect that the land 
sought to be contested is now dry and fit for 
cultivation. This sole allegation is followed 
by the statement of affiant “that such, I 
believe, was the character of the tract at the 
date of the swamp-land grant.” This last 
expression is the mere expression of an opin¬ 
ion and does not even amount to an allegation 
or charge. I do not think that the affidavits 
present such a case as to justify the ordering 
of hearing herein. Entertaining these views, 
your action permitting the contest and order¬ 
ing hearing therein is reversed. Said contests 
are dismissed and all entries and filings on the 
lands in controversy are canceled and you are 
directed to cause to be prepared clear lists of 
said lands and send to me that the same may 
be approved and patented, 

clearly shows that the matter related to the individual 
effort to contest the State’s claim and in nowise 
involved any Government proceeding. The further 
statement of the court that: 

We further find that the term “protest” was 
understood in the public land laws continu¬ 
ously from the inauguration of the new policy 
in 1889, until recent efforts of the department 
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to effect a change, to mean allegations of 
issuable facts which, if true, would defeat the 
entry and warrant its cancellation, 

is undoubtedly well supported if limited to protest 
by an individual; but is without support as respects a 
Government proceeding. 

The first instructions issued under section 7 of 
the act of March 3, 1891, supra, are those of May 8, 
1891, reported in 12 L. D., pages 450, 453. It will be 
seen by an examination of said instructions, a portion 
of which has heretofore been quoted, that the words 
“contest” and “protest,” as used in the proviso to 
said section, were fully defined as relating to proceed- 
ings instituted by individuals, the concluding sentence 
in said regulations being as follows: 

Nothing herein contained shall be construed * 
as to prevent the Government from complet¬ 
ing proceedings initiated by it within the two 
years after the issuance of the receivers’ 
receipt. 

On the 7th of July following the Commissioner of 
the General Land Office asked instructions respect¬ 
ing two entries neither of which was, so far as shown 
by the record, involved in any Government investi¬ 
gation. All entries are, of course, examined by the 
Land Department respecting the sufficiency of the 
proof upon its face. It may have evidenced a lack 
of compliance with law in many particulars; that no 
sufficient publication was made; that no sufficient 
residence has been made; and that no sufficient cul¬ 
tivation has been shown. Of any defect on the face 
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of the proofs, the entry man is advised and required 
satisfactorily to explain or to make further showing 
in some particular, or, indeed, the proof may be re¬ 
jected because of the insufficient showing. Now, it 
was with respect to the action upon the proof that 
the instructions of July 1, 1891 (13 L. D., 1, 3), were 
given. Therein it was said: 

You will, therefore, approve for patent all 
entries against which no proceedings were be¬ 
gun within the period of two years from the 
date of the final certificate, but where proceed¬ 
ings have been or shall be begun within the 
specified period the entry will be held to be 
taken out of the operation of such statute and 
such case will proceed to final judgment as 
heretofore. 

The word “proceeding” as used herein and 
in the circular of May 8, 1891 (12 L. D., 450), 
will be construed as including any action, order, 
or judgment had or made in your office can¬ 
celing an entry, holding it for cancellation, or 
which requires something more to be done by 
the entryman to duly complete and perfect 
his entry, and without which the entry would 
necessarily be canceled. But a suspended en¬ 
try, where the entryman has not been notified 
thereof, and required to furnish proof neces¬ 
sary to complete the entry within two years 
from the date of the final receipt will be re¬ 
leased from suspension and adjudicated under 
the foregoing rules. 

In the case of United States v. Childs (13 L. D.,' 553), 
a mistaken construction appears to have been given 
to the instructions of July 1, 1891, above quoted. In 








the Childs case, the entry was listed for investigation 
by a special agent within two years after the issuance 
of the receiver's receipt on final entry, but the agent 
who investigated the case reported within two years 
favorably to the entry. In reversing the action of 

the Commissioner of the General Land Office, it was 
said: 

The report of Agent Evans, filed in your office 
prior to the expiration of two years after the 
final entry, was not sufficient on which to 
cancel the entry, for it was evidence that the 
entryman had complied with the law. Your 
action in holding the entry for cancellation 
October 6, 1886 (which was after the expira¬ 
tion of two years), instead of being based on 
the agent's report was evidently based on infor¬ 
mation received in some manner by your office 
that the claimant and his proof witnesses had 
been indicted for perjury in connection with 
said final proof. This information was not 
contained in Agent Evans's report, but seems 
to have been received by your office during the 
investigation of the validity of the desert-land 
entry of George W. Lufkin for land adjoining 
the tract in question. Even if this informa¬ 
tion was received by your office before the ex¬ 
piration of two years from the date of the final 
entry in this case, it was not an initiation of a 
proceeding against the entry by an individual 
or by the Government. In the letter of in¬ 
structions signed July 1, 1891, the word “ pro¬ 
ceeding" is construed to "include any action, 
order, or judgment had or made in your office 
canceling an entry, holding it for cancellation, 
or which requires something more to be done 
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by the entryman to duly complete and perfect 
his entry and without which the entry would 
necessarily be canceled.” The order of your 
office directing Special Agent Evans to inves¬ 
tigate this entry was not “An action or order 
or judgment had or made in your office can¬ 
celing an entry, holding it for cancellation,” 
nor did it “require anything more to be done 
by the entryman to complete his entry. ” The 
order to the special agent, and his report after 
investigation in this case, can not be held to be 
such an institution of proceedings within two 
years from the final certificate as would pre¬ 
vent the confirmation of the entry under the 
proviso of section 7 of the act of March 3, 1891, 
supra. (See Instructions, July 1, 1891, 13 
L. D., 1.) 

Now, without in anywise committing the Govern¬ 
ment to the correctness of any of the adjudications 
had in the Childs case, attention is invited thereto 
merely for the purpose of stating that this is the 
only case wherein it was held that the order of the 
Land Department to a special agent to investigate 
an entry did not take the case out of the operation of 
the proviso to section 7 of the act of March 3, 1891, 
and, further, to show that the basis of the holding was 
a clear misapplication of the instructions of July 1, 
1891, which had no possible relation to a Government 
proceeding. This is made clear in the instructions 
of July 9, 1902 (31 L. D., 368, 369), wherein it was 
said: 

In the instructions of July 1, 1891 (13 L. D., 
1), given in p r es on se to a letter from your 
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office asking to be advised with reference to 
two cases in which your office had canceled the 
entry in one case and suspended it in the other, 
the department, referring to that part of the 
instructions of May 8,1891, first above quoted; 
and after stating that the question is, “What 
action on the part of the Government will 
amount to the initiation of such, proceedings,” 

The word ‘proceedings,’ as used herein 
and in the circular of May 8, 1891 (12 L. D., 
450), will be construed as including any ac¬ 
tion, order, or judgment had or made in your 
office canceling an entry, holding it for can¬ 
cellation, or which requires something more to 
be done by the entryman to duly complete 
and perfect his entry, and without which the 
entry would necessarily be canceled.” 

See Bulman v. Meagher (13 L. D., 94 ); Jen¬ 
nie Routh (lb., 332); United States v. McTee 
et al. (Ib., 419). 

But it has never been held that the pro¬ 
ceedings specially mentioned in the instruc¬ 
tions of July 1, 1891, are the only proceedings 
that can be taken by the Government to de¬ 
feat the confirmation of an entry, except in 
the case of United States v. Childs (13 L. D., 
553), in which it was held that an order of the 
commissioner, made within two years from 
date of entry, directing a special agent to in¬ 
vestigate it, “was not an ‘action, order, or 
judgment had or made in your office, canceling 
an entry, holding it for cancellation,’ nor did 
it ‘require anything more to be done by the 
entryman to complete his entry.’ The order 


to the special agent and his report after in¬ 
vestigation in this case can not be held to be 
such an institution of proceedings within two 
years from the date of the final certificate as 
will prevent the confirmation of the entry 
under the proviso to section 7 of the act of 
March 3, 1891.” 

That decision follows literally the instruc¬ 
tions of July 1, 1891, and rejects every mode 
of proceeding or action that does not come 
strictly within the proceedings or actions 
enumerated in the instructions, although in 
that case the action of your office was clearly 
within the spirit of the instructions. 

* * * * * 

The duty of a special agent is to investigate 
and report upon the condition of all entries of 
public «lands in order that fraudulent entries 
may be detected and prevented. He is ap¬ 
pointed for that special duty. Every report 
made by him adverse to an entry challenges 
its validity, and is an actual protest against 
its allowance. No proceeding against an entry 
of public lands comes more directly and strictly 
within the words of the statute, “ protest 
against the validity of such entry,” than the 
adverse report of a special agent. When such 
report is filed within two years from the date 
of the final receipt, it is a “pending protest” 
against the validity of such entry, within the 
meaning of the statute, and your office will 
be warranted in investigating such entry 
before passing it to patent. 

It will thus be seen that under the interpretation of 
the statute, the Land Department has treated 
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a Government investigation entirely separate and 
apart from an individual protest against the validity 
of an entry, and that the act of 1891 has been held 
in nowise to affect the right of the Government to 
proceed to final conclusion in an investigation 
initiated within two years following the issuance of 
the receivers’ receipt on final entry. 

Now, if there be one thing, one step taken by a 
Government officer that challenges the integrity of 
the entry within those two years, we maintain that 
it was the intention of Congress by reason of that 
challenge to take such a case out of the operation of 
the proviso to section 7. For it outrages reason to 
say that the legal title must go automatically when 
it would be the Secretary’s duty immediately to 
proceed against the entry through the courts on a 
charge of fraud officially preferred by a Government 
officer; fraud which if found to exist would inevitably 
lead to the cancellation of the patent. 

Mr. Justice Stafford had the correct idea of this 
distinction and ably announced it in the case of 
United States ex rel. Menasha Wooden Ware Com - 
. party , assignee of William Gribble , v. Garfield , a case 
which was later considered by your honors, the 
judgment below being affirmed on other grounds, 
rendering it unnecessary for you to pass upon the 
question involved in this case. (33 App. D. C., 211.)' 
In that case, the learned justice below said: 

This is a petition for a writ of mandamus 
to be issued to the Secretary of the Interior 
commanding him to withdraw an order of 
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suspension and issue a patent to one of the 
petitioners. The land to which the proceed¬ 
ing related is 160 acres of the public domain 
claimed to have been entered under the timber 
and stone act (20 Stat., 89) of June 3, 1878. 
The petitioner Gribble is the entryman and 
the petitioner corporation is his assignee. 
Gribble made the necessary cash payment and 
received his final receipt June 10, 1901. 
Thereafter he assigned to said corporation. 

The ground of the petitioner's position is 
that no contest or protest was pending against 
his claim at the expiration of two years from 
said June 10, 1901, that is, on June 10, 1903; 
that if there was no pending contest or protest 
he was entitled to a patent and the respondent 
was bound to issue it as directed by section 7 
of the act of March 3,1891. (26 Stat., 1095.) 
That section reads as follows: 

“That after the lapse of two years from 
the date of the issuance of the receiver's 
receipt upon a final entry of any tract of 
land under the homestead, timber-culture, 
desert-land, or preemption laws, or under this 
act, and when there shall be no pending 
contest or protest against the validity of 
such entry, the entryman shall be entitled to 
a patent conveying the land by him entered, 
and the same shall be issued to him." 

If on June 10, 1903, there was a contest or 
protest pending, the petitioners are plainly 
not entitled to the writ. 

The situation on that date was this: The 
Commissioner of the Land Office had ordered 
an investigation of this claim, among others, 
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and had instructed a special agent to carry it 
on. No formal or specific charges were made 
and the investigation was ordered by reason 
of the fact that in several of the claims the 
same witnesses had been used. To the com¬ 
missioner this appeared suspicious of fraud 
and to call for an inquiry into the facts. The 
commissioner had also instructed the special 
agent charged with the investigation to cross- 
examine the claimant and his witnesses and 
make a prompt report thereon. It thus ap¬ 
pears that the department was actively en¬ 
gaged in the investigation of the facts con¬ 
cerning the validity of the claim under a 
declaration of doubt and suspicion touching 
its good faith. 

The question then is whether this consti¬ 
tuted a contest or a protest. It was not a 
contest in the sense that a specific charge had 
been made, much less that notice thereof had 
been given to the claimant, so that it might 
be met by him., Neither was it a protest in 
the sense that a specific ground had been 
pointed out for the basis of the protest and 
the claimant informed thereof. But are either 
of these necessary? There was a solemn 
declaration by the department that the cir- 
cumstances surrounding the claim were such 
as to beget suspicion and to call for a thorough 
investigation and that in the meantime the 
patent ought not to be granted. The very 
purpose of the investigation might be defeated 
if the claimant must be notified in advance. 
The investigation resulted, after June 10, 
1903, in a report upon' which there was a 
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formal suspension of the patent, and the case 
is still under consideration and undetermined 
for want of knowledge on the part of the 
department of the whereabouts of the claimant 
who should be served with notice. 

As defined by Webster, a protest is “a 
solemn declaration of opinion, commonly a 
formal declaration against some act.” Is 
not that exactly what this was? It was the 
first step in a proceeding calculated to test 
the validity of the claimant’s right to a patent. 
That step having been taken within the two 
years the statute of confirmation did not 
operate upon this claim. 

Consequently the petitioners’ demurrer to 
the respondent’s answer must be overruled 
and the answer adjudged sufficient. It is 
so ordered. 

Here is a “proceeding” instituted by a Govern¬ 
ment agent within the two years, prosecuted by 
Government officers, and culminating in a trial at 
which the entrvman was afforded full hearing with 
all his rights protected, wherein it was conclusively 
demonstrated that the proceeding was justified, and 
that the vigilance of a Government officer had saved 
the land to the Nation and had aborted the effectua¬ 
tion and the perpetuation of a gross fraud. 

III. 

The third assignment of error requires no extensive 
argument. The answer sets forth the fraud of the 
entryman and the demurrer to the answer concedes 
the facts to be as alleged. If the court decides that a 




patent must issue, Stump's fraud is made effective_ 

and it will be perpetuated, for if the legal title to the 
land was earned at the end of the two-year period, 
viz, in November, 1904, so that naught remains but 
the ministerial right to issue the patent, as a muni¬ 
ment of title, then the question will arise as to 
whether or not the right of the Government to pro¬ 
ceed in the courts with a view of vacating the patent 
is not barred by limitation. And the writ of manda¬ 
mus never goes to render effective and permanent a 
fraud; this court has so decided in the cases of United 
States ex rel. Laws v. Davenport , 34 App. D. C., 502. 

and Garfield v. United States ex rel. Turner , 31 App. 
D. C., 332. 

Or, if the statute of limitations does not commence 
to run until the date of the issuance of the patent, 
then this court, by granting the relief here sought, 
will be in the position of coercing the Secretary of the 
Interior to issue a patent which a few months there¬ 
after this same court would solemnly cancel and set 
aside on the ground of the grossest fraud and which 
was issued as a result of the rankest perjury. Can it 
be possible that any statute is subject to a construc¬ 
tion which would lead to such utterly absurd con¬ 
ditions and results? 

Nor is this case to be distinguished from those 
cited because the active perpetrator of the admitted 
fraud is another than the appellee. The company 
can not pose as an innocent purchaser. Its title was 
acquired sub judice and was not more than an equi¬ 
table title for the conveyance from Stump to Morley, 


the vice president of the appellee corporation, was 
made well within the two-year period, and by him, 
also well within the two-year period (Rec. p. 2), to 
the Oregon Timber Co. the earlier name of the Grand 
Rapids Timber Co. At the time of these convey¬ 
ances, the entries were under suspension and investi¬ 
gation. The rule in Hawley v. Diller , 178 U. S., 476, 
485, et seq. (and we are not referring to the syllabus), 
approving Root v. Shields , 1 Wool., 340, 348, 363, is 
applicable to this case. Nor does any expression in 
United States v. Detroit Lumber Company , 200 U. S., 
321, which involved entries where deeds from entiy- 
men were taken after issue of the Government patents 
alter the effect or the scope of the text of the decision 
in Hawley v. Diller . 

IV. 

The legal title to the land involved is in either the 
appellee or the United States; no one pretends it is 
in the appellant or that a determination of the liti¬ 
gation in favor of the appellee will affect him or his 
property. The appellee says: “ I possess the legal title 
to this property and have since November 10, 1904; 
I acquired that property from the United States, the 
latter then and there departing with its title.” The 
United States might well say: “I possess the legal 
title to this property, and have at all times prior to 
and since November 10, 1904. Through fraud, an 
attempt has been made to divest me of title in dero¬ 
gation of the law under which I part with my land.” 
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Yet if this case is tried as between the appellee 
and the Secretary of the Interior and judgment is 
finally in favor of the former such judgment would 
necessarily result in the issue of a patent which 
would divest the United States of its title to the 
lands involved without the privilege of being a party 
to the suit with the right to be heard. Questions 
of fact and of law are raised in this suit: Was there 
a protest within two years and was that protest 
sufficient within the meaning of the act of March 
3, 1901 ? And does the said act have any reference 
at all to a case such as this? Is the United States 
affected at all thereby? Upon these questions the 
United States is entitled to be heard, especially 
when it must be accepted as a fact that its servants 
were induced to act (i. e., to issue final certificate) 
through fraud. The case should not be tried behind 
the back of the United States. (Louisiana v. Gar¬ 
field, 211 U. S., 70.) That was a case where a State 
brought action against the Secretary of the Interior 
to establish title to, and prevent other disposition 
of, lands claimed by it under the swamp-land grants. 
Questions of law and fact as to whether the United 
States owned the land existed exactly as they do 
in this case. The Supreme Court decided that upon 
those questions the United States was entitled to 
be heard; that it was a necessary party to the suit; 
and that the action could not be tried without it. 

Also, we contend, in this case the court lacks juris¬ 
diction because the United States is the real party in 
interest. 
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The question whether the United States is a party 
to a controversy is not determined by the merely 
nominal party on the record, but by the question of 
the effect of the judgment or decree which can be 
entered. 

Oregon v. Hitchcock, 202 U. S., 60. 

Minnesota v. Hitchcock, 185 U. S., 373. 

V. 

It will not be denied that it is the duty of the Secre¬ 
tary of the Interior to determine what is or is not a 
protest or contest within the meaning of the seventh 
section, and whether or not, in a given case, such a 
protest or contest was interposed in due time, be¬ 
cause he must necessarily determine those points 
before he can decide whether or not patent shall issue 
on the entry. 

It may be laid down as a general rule that, 
in the absence of some specific provision to the 
contrary in respect to any particular grant of 
public land, its administration falls wholly and 
absolutely within the jurisdiction of the Com¬ 
missioner of the General Land Office, under 
the supervision of the Secretary of the Inte¬ 
rior. It is not necessary that with each grant 
there shall go a direction that its administra¬ 
tion shall be under the authority of the land 
department. It falls there unless there is 
express direction to the contrary. (Bishop of 
Xesqually v. Gibbon, 158 U. S., 155,167.) 

And having jurisdiction to decide, we maintain 
that that jurisdiction is exclusive and his judgment 
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conclusive so far as direct review by the courts, when 
e is about to execute that judgment, is concerned. 
He may not be coerced by the courts in that discre¬ 
tion or judicial action. The jurisdiction of courts 
attaches when the question becomes one of disputed 
private rights, at which time lack of jurisdiction, 
mistakes of law, etc., may be reviewed. 


It is unnecessary to do more than cite a few 
cases indicating the view of the highest court as to 
the general nature of the Secretary’s jurisdiction 
while legal title remains in the United States. (Gar¬ 
field v. United States ex rel. Goldsby, 211 U S 249- 
Brown v - Hitchcock, 173 U. a, 473, 476-479;" 'john- 
son v. Tmvsley, 13 Wa ^JZUnited States ex rel. 
Riverside Oil Company, UhTuTs. t 

In Johnson v. Tmvsley, the court, after reference 
to the jurisdiction of the department, said (f>. 87): 


* * * it has constantly asserted the right 

of the proper courts to inquire, after the title has 
passed from the Government, and the question 
became one of private right, whether, according 
to the established rules of equity and the acts 
of Congress concerning the public lands, the 
party holding that title should hold it abso¬ 
lutely as his own, or as trustee for another. 

It matters not whether the head of that 
department decided right or wrong; it matters 
not that a writ of error or appeal may not lie 
to correct his judgment. Having jurisdiction 
over the subject matter, his judgment is con¬ 
clusive so long as the United States is an inter¬ 
ested party by retaining the legal title to the 
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land. It is not subject to collateral attack 
until “ after the title had passed from the Gov¬ 
ernment and the question became one of 
private right.” The point is brought out in 
United States ex rel . Riverside Oil Co, v. Hitch¬ 
cock (190 U. S., 316), where, on pages 324, 325, 
the court says: 

That the decision of the questions presented 
to the Secretary of the Interior was no merely 
formal or ministerial act is shown beyond the 
necessity of argument by a perusal of the fore¬ 
going statement of the issues presented by this 
record for the decision of the Secretary. 
Whether he decided right or wrong is not the 
question. Having jurisdiction to decide at all, 
he had necessarily jurisdiction, and it was his 
duty to decide as he thought the law was, and 
the courts have no power whatever under 
those circumstances to review his determina¬ 
tion by mandamus or injunction. The court 
has no general supervisory power over the 
officers of the Land Department by which to 
control their decisions upon questions within 
their jurisdiction. If this writ were granted 
we would require the Secretary of the Interior 
to repudiate and disaffirm a decision which he 
regarded it his duty to make in the exercise of 
that judgment which is reposed in him by law, 
and we should require him to come to a deter¬ 
mination upon the issues involved directly 
opposite to that which he had reached, and 
which the law conferred upon him the juris¬ 
diction to make. Mandamus has never been 
regarded as the proper writ to control the 
judgment and discretion of an officer as to the 
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decision of a matter which the law gave him 
the power and imposed upon him the duty to 
decide for himself. The writ never can be 
used as a substitute for a writ of error. Nor 
does the fact that no urit of error will lie in such 
a case as this, by which to review the judgment 
of the Secretary, furnish any foundation for the 
claim that mandamus may therefore be awarded. 
The responsibility as well as the power rests 

with the Secretary, uncontrolled by the courts. 
[Italics are ours.] 

See also Beard v. Federy, 3 Wall., 478- 
Lynch v. DeBamal, 9 Wall., 315. ’ ' 

This suit is virtually an appeal from the decision 
of the Secretary of the Interior to the district courts. 
The relator in the mandamus proceeding substantially 
says, “ This is my land, and I demand a patent because 
I say there was no protest lodged against the entry 
within two years.” The secretary says, “It is not 
your land, the legal title being in the United States, 
because, as / have decided—and I had jurisdiction to 

decide—there was a good and sufficient protest filed 
within two years.” 

So the issue is laid before this court: Is the de¬ 
cision of the secretary right or wrong? 

In our view, we respectfully suggest that that ques¬ 
tion is prematurely before the court. When it be¬ 
comes a matter of private right as between the ap¬ 
pellee and some other private claimant of the title, 
then—and not till then —will the courts properly have 

opportunity to pass upon the soundness of the secre¬ 
tary^ decision. 

9000-11 - 3 
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VI. 

We think we have demonstrated above that the 
action taken by the Land Department in regard to 
this entry, within the two years, including the action 
of Hobbs, constituted a sufficient “protest” within 
the meaning of the proviso, if the word protest 
therein refers at all to Government action and pro¬ 
ceedings regarding the entry. 

We think further that it is demonstrated from the 
foregoing that neither the word “protest” nor the 
word “contest” has any reference whatsoever to 
proceedings which the Government itself takes re¬ 
garding an entry. Of course, the Government does 
not contest an entry, and we think that it sufficiently 
appears from the above argument that neither does 
it protest an entry. So far as the Government is con¬ 
cerned there is nothing to protest. The final proof 
of the entryman is in effect an application to the 
Land Department for a patent. That department 
examines the proofs submitted, looks into its records 
to ascertain whether the land is subject to entry, 
and, maybe, investigates the facts on the ground. If 
it finds that the entryman is not entitled to a patent, 
it either at once cancels the entry, or, in effect, states 
to the entryman that it has decided not to grant his 
application and not to issue the patent, but that if 
he desires, he may have a formal hearing in the mat¬ 
ter; in which latter event the case is set for trial. 
After the hearing patent is either issued or not. The 
result is that the application of the entryman for a 
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patent is either granted or denied. It will thus be 
seen that such a proceeding by the Government is one 
arising upon the application of the entryman for a 
patent. It is in nowise a protest or a contest. This 
has always been true and has always been the effect 
of the law. Consequently a pending protest or con¬ 
test mentioned in the proviso in question has no rela¬ 
tion whatsoever to a Government proceeding. This 
will appear more fully in the concluding portion of the 
following branch of our argument. 

This leads us to our final contention in this case, 
which, regardless of all of the questions hereinbefore 
discussed, and standing alone, is conclusive herein 
and demonstrates that the appellee is not entitled 
to the relief which he herein seeks. 

VII. 

This is not a statute of limitations. It is not a 
statute of repose. It is not a statute confirming titles 
or rights, indeed, rn so far as this latter is concerned, 
under the very scheme and system of the body of the 
Federal Statutes respecting the disposition of public 
lands, there is, and in the nature of things can be, 
nothing to confirm, as against the United States, at 
any point or period of time from the initial step of an 
entryman until final issuance to him of a patent. 
The mandatory provisions of the law governing the 
Land Department and the supervisory power of the 
Secretary of the Interior are always present, not only 
to protect the entryman in his privileges but to pro¬ 
tect the United States against the acquisition of its 
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public lands by fraud or failure to comply with the 
law. 

Indeed, for more than a hundred years of its 
existence, there was no statute of limitations of any 
kind against the United States, and the only one 
there is now or ever was is that limiting the time 
within which suit may be instituted by the Govern¬ 
ment to cancel a patent. When an entry man makes 
his final proof and obtains his certificate, he thereby 
obtains what has been called “equitable title”; he 
has reached a stage in the proceedings under his 
entry where he asks for a patent. When he makes 
this request, he bases it upon the equity of his final 
proof and certificate. This final certificate he has 
received after making oath to certain facts required 
by the law—that he has done certain things and per¬ 
formed certain conditions required by the law for 
him to do and perform before he may have that cer¬ 
tificate or patent. The Government has accepted 
his ex parte proof under oath, assuming that he is 
honest and dealing fairly. The law, however, con¬ 
templates that the issuance of a patent is to be based 
upon the existence of the necessary facts , not upon j 

the certificate, nor even upon the formal proof. The 
issuance of the certificate by the local officers is a 

mere matter of procedure or convenient administra- 

• 

tion. When it, with the proof, ate received at the 1 

General Land Office, they require investigation to 
ascertain if the entryman is entitled to a patent. 

The entryman’s own showing may demonstrate to 
the Land Department that he is not; whereupon it is 


: 





duty to direct a cancellation of the certificate and 
of the entry. This investigation may take some time; 
in fact, it might not be even reached for consideration 
for some time after it is delivered to the General Land 
Office. In the meantime, it may be said that by 
operation of law there is a continuing application for 
a patent, which application he is basing upon the 
equities accruing to him by virtue of the final proof 
and certificate. He is continuing to say to the Land 
Department, and is continuing to say it under oath, 
“I have complied with the law in every respect.’’ 
If, in fact, he is not telling the truth—if he is attempt¬ 
ing to defraud the United States of the land—he is 
not advancing his equity with clean hands, and he is 
entitled to no more, therefore, simply by virtue of 

the final proof and issuance of the certificate, than he 
was prior thereto. 


During all of this time it is the duty of the Land 
Department to have these things in mind and to 
ascertain in the best manner it may just what the 
real facts in the case are; otherwise the United 
Stages, by reason of the negligence, violation of duty, 
or fraud, of its agent, might be deprived of its prop¬ 
erty in violation of the law or fraud by or of the 
entryman. Now having these things in mind let us 
approach this particular provision of the law in 

question and ascertain what is its true intent and 
meaning. 

What would be the condition were there no such 
provision of the law? Simply this: The officers of 
the Government might, so far as any coercing or 
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mandatory provision of the law is concerned, delay 
the consideration of the application and the issuance 
of the patent to any length of time. During that 
period any individual might discover facts causing 
him to conclude that the entry was fraudulent or 
that the entryman had failed to comply with the 
law, and desiring to obtain the land for himself he 
might initiate a contest for that purpose; or any 
other individual learning the same facts, but with 
no desire to obtain the land, might, from his interest 
and duty as a citizen, protest against the issuance of 
a patent on the same grounds; or another individual, 
learning of the application and having an adverse 
interest, might, for the purpose of protecting his 
right, protest against the issuance of the patent. 
Or the Government itself, having in its investigation 
ascertained sufficient facts upon which to base such 
action, might conclude that the patent should not be 
issued, that the final proof was false, and institute 
proceedings looking to the refusal of the application 
for patent and the cancellation of the entry. 

None of these things might occur until, say, four 
or five years after the issuance of the certificate. 
Of course, during all of this time, the officers of the 
United States have pending before them the applica¬ 
tion, which, as pointed out above, they have no 
right to grant u’ til satisfied of the existence of cer¬ 
tain facts and conditions, and which application 
they might at any time refuse and cancel the entry, 
and this action would be absolutely final and binding 
alike upon the entryman and the courts. 




Now, in what respect has this provision of law 
changed that condition? What did Congress intend 
and what has it expressed ? 

Suppose that a man enters a portion of the public 
lands and at the expiration of five years makes his 
final proof in all respects apparently satisfactory. 
His affidavits show that he has complied with the 
law and he receives his final certificate from the local 
officers. Suppose that two years elapse and that 
within that period of two years no individual has 
contested or protested and that no action of any 
kind has been taken by the officials of the United 
States. Suppose, then, that one day or one week 
after the lapse of those two years the entryman ap¬ 
proaches the Secretary of the Interior and says to 
him. Mr. Secretary, over two years ago I made my 
final proof before the register and receiver in the 
form prescribed by law and I received from them 
my final receipt. I now demand a patent. In that 
connection, however, I desire to say to you that 
everything that I swore to in my affidavit is abso¬ 
lutely untrue. I never resided upon the land a min¬ 
ute, I never even established residence upon the land, 

I never cultivated it, and, the truth of the matter is, 

I never have seen it in my life. It is covered with 
heavy timber, and I made my original entry at the 
request and upon the instigation of the John Doe 
Lumber Co., with the understanding and on a written 
contract that, after I obtained title, I would convey 
it to them, and they are simply paying me $50 for 
my services. I have perjured myself, and I admit 
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that I am guilty of the grossest fraud; and in corrob¬ 
oration of what I say I now here present to you my 
own affidavit and that of the manager of the lumber 
company and of three other persons having knowl¬ 
edge of the facts. I merely call your attention to 
these facts because I want to be a good fellow, as 
far as you are concerned; but there they are, and, 
notwithstanding those facts, I now demand a 
patent.” 

And he would be entitled to a patent , and there umdd 
be no means whatsoever of preventing him from getting 
a patent , and he would be entitled to the judgment of this 
court commanding the Secretary of the Interior to issue 
him a patent , if the proposition laid down by the lower 
court is correct, to wit: 

If there was no pending contest or protest 
against the validity of the entry here concerned 
on November 10, 1904, the right of relator to a 
patent became complete, and the execution and 
delivery of the same are but ministerial acts. 

Under every rule of statutory construction, this act 
can not and must not be so construed if the language 
therein is not so absolutely plain and unambiguous as 
to be susceptible of no construction at all. 

We contend: First, that the statute is plain and 
unambiguous and means exactly the contrary to what 
was held in the lower court; second, if there be any 
doubt on this subject at all, then, if it is to be con¬ 
strued, it must be construed exactly contrary to what 
was held in the lower court. If it is to be construed 
as it was in the lower court, and bearing in mind that 
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It 18 a pa t of the law of the United States pioviding 
for the disposition of its public lands, then, instead of 
being in line with the policy of that law, to assist in 
the disposition of the lands of the United States to its 
citizens, it becomes instead a weapon of suppression 
and oppression and fraud, to be used in the hands of 
beneficiaries of a bountiful and beneficent parent 
country. No fair and honest entryman can complain 
of the proper construction of this law as herein con¬ 
tended for, nor of the intention of Congress in enacting 
it. Only those will complain who are seeking, as was 

the entryman in this very case, to defraud the United 
States of its land. 

This proviso is simply a statutory direction or au¬ 
thorization fixing a period of time, after final proof, 
within which under no circumstances or conditions 
is the Land Department bound to issue the patent. 
It goes further, however, and provides that even after 
the lapse of two years he is not bound to issue the 
patent, and it is his duty not to issue the patent, 
providing there is at the termination of the two 
years a pending contest or protest against the validity 
of the entry. If there be such contest or protest, 
the issuance of the patent must be delayed until the 
termination of the trial thereon, that is to say, as 
far as that contest or protest is concerned. 

It is far from saying, however, that, as to the 
United States, the patent must, regardless of every¬ 
thing, issue immediately after the two years. If the 
statute is to have the strict construction placed upon 
it by appellee, then its logical result is that the entry- 
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man would be entitled to a patent after the lapse of 
two years, even if the entry had been properly can¬ 
celed during that period by the Land Department. 

There is nothing in the words “ shall be entitled to 
a patent” which can help appellee’s contention in the 
least. He would as well, and mightwith the same for e, 
contend that if this proviso were not in the law, the 
entryman would be “entitled to a patent” immedi¬ 
ately after final proof and issuance of the certificate. 
Indeed, in so far as the United States is concerned, 
the entryman is as much entitled to a patent imme¬ 
diately upon the issuance of certificate as he is after 
the lapse of the two years therefrom provided in the 
statute in question. In either case he is entitled 
to a patent. That is to say, he has complied with 
the formalities of procedure before the register and 
receiver, and if his proof is sufficient and what he has 
said therein is true, he is “ entitled to a patent;” but 
he is not entitled to a patent, either after the issuance 
of the certificate or after the lapse of two years there¬ 
from, if what he has said is not true and if he has per¬ 
jured himself and is committing a fraud upon the 
Government. No man, either at the time of final 
certificate or at the expiration of two years therefrom, 
or at any other time whatsoever, is entitled to a patent 
unless he has complied with the law, or if he, by per¬ 
jury in his proof, is attempting to defraud the Gov¬ 
ernment. This is, and always was, the law of the 
United States, and it has not been repealed by this 
proviso. It is not to be presumed that Congress, in 
the enactment of statutes, intends to overturn long- 
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established principles of law unless such intention is 
made to clearly appear, either by express declaration 
or by necessary implication. The final question as 
to whether or not an entryman is entitled to a patent 
and ought to have it, as between him and the Gov¬ 
ernment, is in nowise affected by this proviso. 
This proviso does not mean that he is entitled to a 
patent at all events, regardless of fraud and perjury, 
any more than under like circumstances would he be 
entitled to a patent after final proof and certificate, 
in the absence of this proviso. After two years, as 
between the Government and the entryman (pro¬ 
vided, of course, within that time no third person 
has protested or contested and said protest or con¬ 
test is pending), the entryman is entitled to a patent 
just the same as, and no more than, he was imme¬ 
diately after final proof. Indeed, during the two years, 
if his final proof was sufficient and true, he was enti¬ 
tled to a patent, but the Land Department by virtue 
of this proviso was, during that period, under no 
compulsion to issue it. The proviso gives the Land 
Department two years’ time in every case to get to 
it in the performance of the ordinary duties of the 
office. One entryman’s application is not the only 
one before the Land Department. 

But this proviso does not say and was not intended 
to say that after the two years had expired the 
Land Department was under compulsion to issue the 
patent, notwithstanding it might thereafter, and 
before actual issue of patent, discover that the final 
proof was wholly untrue and perjured and that the 
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whole entry and application was an absolute fraud 
upon the United States. In other words, the power 
and duty of the Land Department, and the broad 
supervisory power of the Secretary of the Interior, 
and the operation of the general law continue up to the 
very moment that the patent is issued, whenever that 
may be, and if, when the Land Department is about 
to issue the patent it ascertains the existence of such 
perjury and fraud, it not only has the power, but it is 
its duty, to refuse the patent and to cancel the entry 
either directly or after proceedings in that behalf 
then initiated. The law prohibits the agents of the 
United States from disposing of its lands except under 
certain circumstances and conditions, and if those 
circumstances and conditions are not present and the 
local officers have been deceived by perjury into the 
issuance of a certificate, it is the duty of the Land 
Department to refuse the issuance of the patent on 
account of the absence of the circumstances and 
conditions under which they may issue it, and, further, 
on account of the perjury and fraud of the entryman. 
And this law was not repealed by this proviso. It is 
binding upon and directs the conduct of the Land 
Department just the same two years after certificate 
as immediately after certificate. 

Suppose that the Land Department after two 
years from final proof discovers that the land entered 
had been, prior to entry, reserved from sale or dispo¬ 
sition, is it possible the Land Department, by this 
mere lapse of two years, would be compelled to issue 
the patent in the face of the law prohibiting it from 
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disposing of reserved lands! And would this court 
compel the issuance thereof! Suppose that after 
the lapse of two years the Land Department discov¬ 
ered that the land had already been disposed of by 
patent to another before the original entry in question, 
would the department be compelled, simply by the 
lapse of the two years spoken of in this proviso, to 
issue the patent in the face of the law which directs 
that it shall issue no patent to any but unappropriated 
public lands! And would this court by the writ of 
mandamus compel the Land Department to do so! 
If the contention of appellee is correct, and the judg¬ 
ment of the lower court is correct, the proper answer 
to all of these questions is, Yes. 

Again, suppose the illustration hereinbefore given, 
where, after the lapse of two years, the entryman 
comes to the Land Department and tauntingly con¬ 
fesses and affirms his own perjury and fraud, must 
the department, simply because two years have 
elapsed, issue him a patent! Will this court lend its 
assistance by the writ of mandamus to the consumma¬ 
tion of such a fraud and crime! If the contention of 
appellee herein and the judgment of the lower court 
are correct, the answer to these questions is, Yes. 
But, fortunately, the true answer is, No. 

Congress never intended to make it the duty of the 
Land Department to go through the form of delivering 
a patent with one hand and immediately filing a suit 
with the other to set it aside on the ground of fraud 
or lack of jurisdiction to issue it. 
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That this proviso is very limited in its application 
may be seen by a simple reading of it. 

After the lapse of two years from the date 
of the issuance of the receiver’s receipt upon 
the final entry * * * and when there shall 
be no pending contest or protest against the 
validity of the entry, the entryman shall be 
entitled to a patent conveying the land by 
him entered, and the same shall be issued to 
him. 

Read it again. Does it mean just what it says, 
and nothing more? Does it mean more than what 
it says? Shall it be construed “in the light of 
reason”? If it means simply what it says, then, as 
stated above, even if the entry had been canceled 
within the two years, or relinquished, “ the right of 
the relator to a patent became complete and the 
execution and delivery of the same are but ministerial 
acts.” And must be performed! What absurdity! 

It must at once be seen that to arrive at the inten¬ 
tion of Congress, we must look beyond the mere 
letter of this proviso. “ He who considers merely 
the letter of an instrument goes but skin-deep into 
its meaning.” (Broom’s Legal Maxims, 611 .) We 
must read this proviso with the body of the statutes 
relating to the public lands and the disposition thereof. 
We think that in this final branch of our argument we 
have demonstrated the proper construction to be 
placed on the proviso, that we have shown its true 
meaning and application. It gives symmetry and 
meaning to the whole Federal law as to the public 
lands, and any other construction would annihilate 
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those laws. Any other construction would do violence 
to and wholly upset the long - established rules of 
statutory construction; would lead to injustice and 
absurdity; would compel idle acts; would compel 
unlawful acts; would lead to unnecessary and vex¬ 
atious litigation; would be failing to enforce the 
seemingly plain intention of Congress, by allowing 
the letter of the law to prevail over its spirit and 
reason; would have the effect of repealing by impli¬ 
cation practically the whole of the public-land laws 
of the United States, by removing therefrom their 
very vitals and departing utterly from the policy of 
the Government in regard to the disposal of its public 
lands, established for over a century, and carried and 
supported always by the letter and spirit of the acts 
of Congress in that behalf, and would open the door 
to, and make possible, and in many cases easy, the 
p-ossest fraud and corruption prejudicial to the public 
interests and all this, by a mere proviso to an iso¬ 
lated act, a part of the whole general Federal law on 
the subject. And, as was held by the SupremeCourt 
of the United States in Dollar Savings Bank v. U. S. 
(19 Wall. 227), and many times since, a construction 
of a proviso to an act which makes the proviso plainly 
repugnant to the body of the act or the law on the 
subject will not lie allowed. 

Even were this not a mere proviso, then, to quote 
from the case of U. S. v. Hewes (Fed. Cas. 15359), a 
firmly fixed doctrine of all of the courts of our land * 

There is another principle or rule in the con¬ 
struction of statutes, so well established by 
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authority, and so entirely reasonable in itself, 
that it may be assumed to be unquestionable. 
It is this, that not only one part of a statute 
may be properly called in to help the construc¬ 
tion of another part, but that it will be inferred 
or presumed that a number of statutes relating 
to the same subject were intended to be gov¬ 
erned by one spirit and policy, to be consist¬ 
ent and harmonious in their several parts and 
provisions. (Dwar. St. 699.) The same author 
adds as the consequence of this intendment 
that “it is an established rule of law that all 
acts, in jxiri materia , are to be taken together, 
as if they were one law, and they are directed 
to be compared, in the construction of statutes, 
because they are considered as framed upon a 
system, and having one object in view.” This 
doctrine is affirmed by Duck v. Addington (4 
Term. R., 447-450); Ex parte Drydon (5 Term. 
R., 417); Ailesbury v. Pattison (Doug., 30). 
In this last case Lord Mansfield says: “All acts 
in pari materia are to be considered as one 
system.” 

And then, to paraphrase the next succeeding para¬ 
graph of the opinion, what have been the spirit and 
policy, the system adopted by the Government of the 
United States, in relation to its public lands and the 
disposal thereof, running through all the acts of Con¬ 
gress on that subject? 

This we have pointed out, and shown that there is 
nothing in the language or spirit of this proviso sub¬ 
tracting one wit from the general law on the subject, 
nor from the power and duty imposed thereby on the 
Land Department in the administration thereof. 
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There is, however, one more consideration, conclu¬ 
sive herein, which we must present to the court, which 
prohibits a construction of this*proviso that would 
make it a limitation of the time within which the 

UnUed States ma y refuse to issue a patent or attack 
an entry. It is the well-known rule, well stated in 
Qyc. (vol. 36, p. 1171), that: 

The State, or the public, is not to be con¬ 
sidered as within the purview of a statute, 
however general and comprehenive the lan¬ 
guage of such act may be, unless expressly 
named therein, or included by necessary im¬ 
plication. This general doctrine applies with 
special force to statutes by which preroga¬ 
tives, rights, titles, or interests of the State 
would be divested. 

The principle is stated and followed in the con¬ 
struction of a statute by the Supreme Court in the 

Dollar Savings Bank case, supra, in the following 
language at page 239: 

It is a familiar principle that the King is 
not bound by any act of Parliament unless 
he be named therein by special and par¬ 
ticular words. The most general words that 
can be devised (for example, any person or 
persons, bodies politic or corporate) affect 
not him in the least, if they may tend to re¬ 
strain or diminish any of his rights and 
interests. He may even take the benefit 
of any particular act, though not named. 
The rule thus settled respecting the British 
Crown is equally applicable to this Govern¬ 
ment, and it has been applied frequently in 
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the different States, and practically in the 
Federal courts. It may be considered as 
settled that much of the royal preroga¬ 
tives as belonged to the King in his capacity 
of parens patrice , or universal trustee, enters 
as much into our political state as it does into 
the principles of the British constitution. 

Judge Story, in the case of U. S. v. Hoar (Fed.Cas. 

15,373), brings the rule closer to us in the case at 

bar, by applying it in search of legislative intention. 

He says: 

But, independently of any doctrine founded 
on the notion of prerogative, the same con¬ 
struction of statutes of this sort ought to 
prevail, founded upon the legislative inten¬ 
tion. Where the Government is not expressly 
or by necessary implication included, it ought 
to be clear from the nature of the mischiefs 
to be redressed, or the language used, that 
the Government itself was in contemplation 
of the legislature, t>efore a court of law would 
be authorized to put such an interpretation 
upon any statute. In general, acts of the 
legislature are meant to regulate and direct 
the acts and rights of citizens; and in most 
cases the reasoning applicable to them applies 
with very different, and often contrary force, 
to the Government itself. It appears to me, 
therefore, to be a safe rule founded in the 
principles of the common law, that the gen¬ 
eral words of a statute ought not to include 
the Government, or affect its rights, unless 
that construction be clear and indisputable 
upon the text of the act. 
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This language was quoted with approval in U. S. v. 
Herns, Fed. Cas. 15/359. 

Judge Story, in the Hoar case, gives the reason for 
the rule in language than which no more apt could be 
used, had he before him the very case at bar. 

The true reason, indeed, why the law has 
determined that there can be no negligence 
or laches imputed to the Crown, and, therefore, 
no delay should bar its right, though sometimes 
asserted to be, because the king is always 
busied for the public good, and, therefore, has 
not leisure to assert his right within the times 
limited to subjects (1 Bl. Comm. 247), is to be 
found in the great public policy of preserving 
the public rights, revenues, and property from 

injury and loss by the negligence of public 
officers. 

The Supreme Court, citing all the cases above 

mentioned says, in the case of Stanley v. Schwalbv 
(147 U. S. 514): 

The rule that the United States are not 
bound and the reason for it are thus given in 
United States v. Nashville , Chattanooga , &c. } 
Railway, 118 U. S. 120, 125: "It is settled 
beyond doubt or controversy—upon the foun¬ 
dation of the great principle of public policy, 
applicable to all Governments alike, which 
forbids that the public interests should be 
prejudiced by the negligence of the officers or 
agents to whose care they are confided—that 
the United States, asserting rights vested in 
them as a sovereign government, are not 
bound by any statute of limitations, unless 
Congress has clearly manifested its intention 
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that they should be so bound.” And this 
doctrine was declared by the court in United 
States v. Insley, 130 U. S. 263, 266, to be 
“applicable with equal force, not only to the 
question of the statute of limitations in a suit 
at law, but also to the question of laches in a 
suit in equity.” 

Without quoting further, it is enough to say that 
the doctrine thus announced is followed, not only in 
all the courts of England, where, of course, it origi¬ 
nated, but in all the State and Federal courts of 
this country. For instance^see: State v. Brewer , 64 
Ala., 287; Maychofer v. Board of Education , 89 Cal., 
112; Skelley v. School District, 103 Cal., 656; Union 
Trust Co. v. State, 154 Cal., 716; A. L. and E. S . 
Goss Co. v. Greenleaf, 98 Me., 436; State v. Kinne, 
41 N. H., 238; State v. Ohio Pub. Works , 36 Ohio St., 
409; People v. Dennison , 84 N. Y., 282; Rochester, 
v. Bliss , 185 N. Y., 50; State v. Georgia Co., 112 
N. C., 38; State v. Metchan, 32 Or., 384; Sandberg v. 
State, 113 Wis., 589; Pittsburg v. Milwaukee R. R., 
110 Wis., 640; U. S. v. Greene, Fed. Cas., 15258; U. 
S. v. Weisse, Fed. Cas., 16659; U. S. v. Herron, 20 
Wall., 263; U. S. v. Bell Telephone Co., 159 U. S., 
554; U. S. v. Humphries, Fed. Cas., 15422; U. S. v. 
Shaw, 39 Fed. Rep., 436; In re Baker, 96 Fed., 957. 

So in this case, it must be held that as between the 
Government and the entryman, the former is not 
concluded nor affected by this proviso. The words 
“contest” and “protest” have no reference to the 
Government in its own conduct or that of its officers 
and agents. “The King is always busied for the 
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public good, and, therefore, has not leisure to assert 
his right within the time limited to subjects.” To 
place any other construction on the proviso would 
divest “rights, titles, or interests of the state,” and 
hinder, delay, and prevent the execution of “the 
great public policy of preserving the public rights, 
revenues, and property from injury and loss.” The 
Government, and the general policy and laws in 
relation to the public lands, being not expressly or 
by necessary implication affected by anything in 
this proviso, it ought to .be clear and wholly con¬ 
vincing “ that the Government itself was in contem¬ 
plation of the legislature before a court of law would 
be authorized to put such an interpretation on any 
statute.” There was thus, at the time of the action 
of appellant herein complained of, an official duty by 
him to be discharged, requiring the exercise of judg¬ 
ment and discretion, notwithstanding the fact that 
two years had elapsed since the final proof and final 
receipt thereon; and in the performance of that duty, 
his action thereon was the result of the exercise of 
that judgment and discretion which the law has 
imposed and impressed upon him to the exclusion of 
the courts, and which action the courts have no power 
in such a proceeding as this to review or set aside. 

CONCLUSION. 

We assert, therefore, that there is nothing here 
calling for or allowing this prerogative writ; nothing 
entitling relator to this extraordinary remedy of 
mandamus. Can this court say that the alleged 
g is not, at most, a doubtful 
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rightt That the alleged duty of appellant sought to 
be enforced is “clear and indisputable” ? Will the 
court coerce and force the Secretary of the Interior, 
in view of the law and the facts of this case, to issue 
a patent to a man who comes here admitting freely 
that he has been guilty of fraud and that his final 
entry upon which he bases his claim of right was 
wholly perjury and that no facts existed entitling 
him to a patent? And, that in the face of the truth 
that in view of the admitted facts it would be the 
necessary duty of the United States immediately to 
commence suit to set aside that very patent so issued, 
and the duty of this court solemnly to adjudge the 
cancellation of that patent, which it had just before 
as solemnly ordered issued, and upon the same facts 
it had before it when it made the order directing its 
issuance? Is the proviso relied on of such a charac¬ 
ter as to call for and secure the friendly favor of this 
court and the force and power of its writ of mandate 
to consummate and perpetuate that fraud, and 
absurdity! 

We respectfully submit the questions at issue for 
the consideration of the court, with the fullest and 
most sincere reliance upon, and belief in, the propo¬ 
sitions we have herein advanced. 

Charles W. Cobb, 

Assistant Attorney General . 

F. W. Clements, 

First Assistant Attorney . 

C. Edward Wright, 

Assistant Attorney . 
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Court, compiled appellee to quote at length from the Land 
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Decisions in order that the true construction of the pro¬ 
viso, shown bv more than twenty years of uniform depart¬ 
mental interpretation, might be dearly brought out. 

The defenses interposed by appellant, as respondent, in 
his return below, also required full quotations from and 
consideration of both departmental and court decisions. 

In thus setting out the true construction of the proviso 
in its historical development and in meeting, before this 
Court, the defenses interj>osed we bad neither the time nor 
the space in which specifically to set the principles of those 
decisions against the construction now argued by the appel¬ 
lant. Neither was there time or opportunity specifically to 
place those contradicting principles against certain assertions, 
made without citation of authority, in the appellant’s brief. 

We have attempted, in our brief on tile, in so far as the 
time allowed an appellee by the rules of the Court per¬ 
mitted, to set forth fully the principles of law controlling 
the defenses interposed by the return. We tried to make 
each subdivision of that brief relating to a particular de¬ 
fense complete in itself. That brief, therefore, contains 
. iderahle repetition both of principles and of language. 
The index preceding it will, we think, assist the Court by 
disclosing the application of any principle at any particu¬ 
lar place where it may happen to be repeated. 

For the further assistance of the Court, we now file the 
present comments uj>on the appellant s brief. These com¬ 
ments will consist: first, of page reference's to appellee's 
brief when* the answer to certain contentions of the ap¬ 
pellant may be found; second, of direct denials of certain 
assertions appearing in appellant's brief. 

The present comments will follow the argument of ap- 
jiellant, so far as possible, as it appears in consecutive pages 
of his brief. In form, it will be a running commentary 
thereon, rather than an independent discussion of the prin¬ 
ciples involved, which we endeavored to sot out in our brief, 
already filed. 
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General. 


A general consideration of the errors aligned by the 
appellant can he found in appellee's brief, Title IV., “Ap¬ 
pellant’s Brief and Assignment of Errors.” 

Appellant’s brief, pages 17-28. 


Appellee's criticism of two paragraphs of appellant’s state¬ 
ment of the case can he found under title III., “Comments 
upon Appellant’s statement of the case.” (Appellee’s Brief, 
pages 6-17.) 


I. 

Appellant’s Brief, pages 6-10. 

The appellant quotes a part of the letter of Ilobbs dated 
November 11, 1903, as follows: 

It i> leasonable to believe that these entries were 
not made tn good faith hi/ the entry mail for tl e 
/impose of making homes then on.”' 

Apjiellant’s brief, page 7. 

We submit, with reference to any question of issuable 
facts, that the words which should have been underscored 
{ ,re —"it is reasonable to believe” (See appellee's brief, 
sub-title 4, pages 98-99.) 

Appellant then states: 

•‘Here, we contend, is a specific charge” (Italic- 
ours.) 

Appellant’s brief, page 7. 

But that is not a charge of “issuable facts ” or of “specific 
facts" as required by almost twenty years of uniform con¬ 
struction of the proviso and of the word “protest” therein. 
(See appellee’s brief, Title VI., “What is a ‘contest’ or ‘pro¬ 
test’.” Pages 53-91.) 
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Also as required by the regulations of appellant's own 
department i 11 force at the date of the Hobbs letter and on 
November 10, 1004, the date of confirmation herein, and 
addressed specifically to special agents. (See Instructions 
of July 9, 190*2, and June •>, 1904, appellee's brief, page- 
75-77.) 

Also as required by the cases and instructions after that 
date, relating both to reports of government agents and 
to individual “protests." (Appellee's brief, pages 77-85.) 

The appellant asserts: 

“Hobbs says that, in run of facts within his 
knowledge, it na* n asonnblc to /a to rt that Stump 
did not make entry for the bona pile purpose of ac¬ 
quiring a home for himself. ***** (Italics 
ours.) 

Appellant's brief, pages 7-8. 


The only fact* mentioned by Hobbs in his letter are such 
facts as would not warrant the cancelation of the entrv, 

i / 

even if true. A claimant could have admitted everv one 

%/ 

of them had a citation for hearing been served upon the 

Hold >s letter, and his entrv could not have been canceled. 

% 

The admission (or traverse) bv such entrvman could 

« «• 

not admit or put in issue Hobbs' “belief or what “seems 
evident" to Hobbs. (See appellee's brief, sub-title 1 and 
*2, pages 92-95; also sub-title 4. page 98.) 

Again, appellant asserts: 

“Here is a direct traverse, presenting an issue to 
be tried.” 

Appellant's brief, page 8. 


Manifestly, the facts stated by Hobbs being such as show 
no illegality, there could be no issue presented except Hobbs 
state of mind. There can be no direct traverse of “it 
reasonable to believe" or “it seems evident." (See appellee s 
brief, sub-title 4. pages 98-99.) 

Thereupon, appellant assorts: 
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A charge might have been at once framed upon 
the Ilobhs repeat of fraud in this, * * * ” 

(Italics ours.) 

Appellant’s brief, page 8. 


If this be so, pray why was a citation for hearing not im¬ 
mediately issued? (No notice was served until January *20. 

and it consisted only of a partial quotation from Mr - 
Meehan's report, dated October 8, 1906, and did not men¬ 
tion the Hobbs report.) 

Also, pray why did the officers of the Land Department 
pas< to patent, as confirmed by the proviso, nine of the entries 
mentioned in the Ilobbs letter on the ground that, although 
“reports have been submitted,” there was no “specific 
charge” against the entries prior to date of confirmation? 

■ 1 aragraph 13 of the petition, record page 6. admitted to 
be true by the return, record, page 17.) 

The instructions in force at that time relating specifically 
to reports of special agents, stated: 


\\ here * * * the facts prescuted are snj- 

f'cient. if true, to warrant the cancellation of the 
entn or claim, tlu* proper local officers will be 
/nompth/ advised thereof, and will be directed to 
'ei've notice * * * (See Instruction*, 

August IS. 181)1), appellee’s brief, page 74.) 

Kven the later instructions of February 14, 190(5. and 
September *10. 11M><. (cited in appellees brief, page 77) re¬ 
quired : 

"2. 1 pon receipt of the special agent’s report, this 
oilier will consider the same and determine there¬ 
from whether the charges, if true, would warrant 
the rejection or cancelation of the entry or claim. 

“3. Should the charges, if not disputed, justify 
the rejection or cancelation of the entry or claim, 
the local officers will be dulg notified thereof and 
directed to issue notice * * * 

Instructions, 34 L. I)., 439; 

Instructions, 36 L. D., 112. 
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Wliv were these instructions not followed if a charge 

• * 

“might” have been framed “at once upon tlie Hobbs let¬ 
ter? W as tlie notice issued .January 20, 1008, entirely on 
the McMevhan report, either “promptly” or “duly” issued 
on the Hobbs letter of November 11, 19011? 

The apjKdlant then states: 

“Anv delay * * * was cfcnrlii in the interest 

• • # •' # 

of the entryman and those claiming under or 
through him.” (Italics ours.) 

Appellant's brief, page 8. 


How in reason can it he said that delav from November 

10. 1002, to January 20. 1008. five years and two months. 

is “clearlv in the interest of” anvbodv when the statute 
• • • 

placed a limitation of but two years? 

Can it he said that it was to the interest of the appellee 
herein or of the stockholders of the appellee who have died 
and whose estates have been settled on the basis of titles on 
which the statute of limitations had long since run under 
a eonfirmatorv act, without notice of anv charge or inventi- 
gation? 

Can it ho said that it is “clearly” in the interest of those 
who. in good faith, paid full value for the Stump land 
(See record, page 4) to have their title canceled after the 
statute has run three years and two months before they 
even received notice of proceedings—particularly when the 
money was paid without knowledge of any default on 
Stump’s part, in reliance upon the certificate of title regu¬ 
larly issued by the officers of the Land Department, with¬ 
out notice of adverse proceedings to set aside that title - 
ami when they, not Stump, are punished because the ap¬ 
pellant wishes to change the departmental construction of 
the proviso and overturn twenty years of construction 
upon which claimants to public lands are entitled to rely for 
guidance? (See appellee's brief.—“Retroactive decisions 
and regulations”—pages 107-117.) 
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The appellant says: 

It i> true that Hobbs did not parade the entire 
evidence in support of his charge; indeed, he su«»- 
gested the need of further investigation * * * ” 

Appellant’s brief, page 8. 

The cas « of Y ard vs. Cook, (appellee’s brief, pages 84-85) 
shows (lie necessity of full averments of fact. 

I he suggestion that llobbs may have had more facts 

more “evidence,” which he did not put in his letter is dis- 
ingenuous. 

// lie hud more facts, why did he call for further investi- 
gation? 

.// his letter was in itself a sufficient “protest,” why was 
there any necessity for further investigation? The letter 
of llobbs, as a “protest,” must stand upon what it states, 
not upon what the appellant's attorneys may now “think.” 
Hobbs may have had in his mind which iie did not di - 
(, l"sc to his superior, the Commissioner. 

The apjiellant refers to the entryman’s sale of his land 
to Motley, three months after he received his final certifi¬ 
cate as a tact “tending" to impeach his good faith. 
Appellant’s brief, page 9. 

A sale made one day after obtaining final receipt does 
not warrant cancelation. (Appellee’s brief, sub-title 1. 
pages 92-95, and particularly page 94.) 

The reiKirt of a special agent, to lie a “protest,” must al¬ 
lege facts which, if true, would warrant the cancelation of 
the entry, not “a fact tending to ini|ieach the good faith 
of the entryman,” in the present words of appellant. (Italics 
ours.) Again: 

I be bict that the entryman had made a mere 
pictense ot cultivation is also evidence tending to es¬ 
tablish the lack of bona fide intention to acquire a 
home. 1 

Appellant’s brief, page 9. 
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There wax no xnrh fact alleged in the I/ohhx letter. 

The same with reference to “the fact that no suitable \ 
habitation had been erected during the life of the entry.” 
Appellant's brief, page 9. 

7 here mix no such fart alleged in the Jlohhx letter. 

The same with reference to “the fact that the entrvman 
ha I failed utterly in maintaining anything like a bona tide 
residence. * 

Appellant s brief, page it. 

Th ere U'ax nu xnrh fart alleged in the Ilohbx letter. 

The appellant asserts; 

“The McMechan investigation was but a continu¬ 
ance of the investigation inane by Hobbs, ami his 
leport supports the charge made by Hobbs in the 
latters report, although based further upon addi¬ 
tional evidentiary facts. 

Appellant's brief, page it. 

There is not a single otlicial document or letter in this t 
record which shows that the McMechan report, made four 
years after the issuance of final receipt, was in the remotest 
degree connected with the Hobbs letter. There is no such 
fact in the pleadings herein—only the assertion of the 
appellant s predecessor, made in his decision of January A. 

1911. without jurisdiction to do aught but issue patent. 

If the McMechan rejxut was “but a continuance" of the 
Hobbs letter, why were the charges which were served Jan¬ 
uary ’20, 1908, a quotation from the McMechan report ami 
the McMechan report alone, omitting the words which ex¬ 
onerated any and all grantees of Stump? ( Paragraph 1A of 
the petition, page 8 of the record, admitted to l>e true as 
to the facts by the return, Record, page 17.) 

The appellant thereupon states: 

“It is true that upon the hearing had in respect to 
this charge there were three specifications (Rcc., p. 

9): 


h 
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1. that entry man never resided on the land en¬ 
tered. 

1. That lie has not cultivated the land. 

d. I hat said entry wa< made in the interest of one 
Howard Money; 


and that the department did not introduce any evi¬ 
dence supporting the third specification- * 

(Italics ours.) 

Appellant's brief, page 10. 

The statement by appellant’s counsel accordance with 
the record and tends to mislead the Court! 

Ihe “three specifications’* were the charges onkre<l 
served, September 14, 1907, (Petition, paragraph 14, record, 
page ,.) Ihe charge upon which “hearing" was "had" 
was that charge, and only that charge, which was 
upon the appellee—the involved and partial quotation from 
the report of AlcAIeelutn, set out in paragraph 15 of the pe¬ 
tition, page 8 of the record. 

..A?* 6 <llUrge mi ' veit contained no “specification" number 
' alleging tb.it the entry was made in the interest of 
anybody but the entryman. Obviouslv it could not do <o 
since the report of McMechan which it partially quote,1 ex¬ 
pressly exonerated Stump and all transferees from such a 
charge. 

Record, page 8. 


"The Department did not introduce any evidence sup¬ 
porting the third specification" for the simple reason that 
h c<)ldd n °t introduce any such evidence on a “specifica- 

‘>o"l908 iCh " aS " 0t Ullege<l the <har « e <erved January 

The appellant’s summary of title I. of his brief appears 
to be as follows: 


U] 


‘Rut all these are facts—evidential facts—and 
nothing more, supporting and proving the ultimate 

2a 
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fact—the charge—that llio entry was not made in 
good faith for tin* purpose of acquiring a Inane.’ 
Appellant’s brief, page 0. 


But Hobbs’ statement that “it is reasonable to believe” 
and “it seems evident” is neither an “ultimate fact” or a 
“charge.” But the necessity of more than the allegation 
of the “ultimate fact” can be stated no better than it li t' 
been stated by the appellant's predecessor in a case which we 
bet* to (piote au,ain: 

“The North California Mining Company has ap¬ 
pealed to the Department, and the substance of its 
contention is that it diould allege in its protest only 
the ultimate fart of the (/literal (mineral) character 
of the land, and not the eridentiarg or probative 
facts, agreeably to the legal rules of pleading. 

“No extended argument is made neeessarv in 

« * # 

answer to the contention, which fails only in the ap- 
pi* cation of the principle invoked. Whilst, it is true, 
under the rules of special pleading at common law. 
matters of evidence are not to be pleaded, the plain¬ 
tiff must with such precision and fullness allege the 
farts upon which be re-ts his claim (after all. the 
ultimate fact) that the defendant may be advised 
with reasonable certainty of the cause of action 
against which be is called to defend. In such a 
case a* this, the case at bar. taking into considera¬ 
tion the variety of mineral substances known to the 
public domain and the diversified character of the 
formations or material in which the various minerals 
are carried, the range of the evidence which the re¬ 
spondent must anticipate upon a general allegation 
that the land in question i< mineral in character 
is obvious; ami no sue It procedure could logically 
be sanctioned in any reasonable system. 

A ard rs. Cook. L. I)., 401, 40*2, January 
19, 1909. 


“So, if a ‘protest’ within the meaning of the pro¬ 
viso (assuming it has reference to (lovernment pro¬ 
ceedings) must contain an issuable fact which, if 
true, would defeat the entry, then we sav the court 
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below erred in holding that the Hobbs report was 
not a protest, because it did not contain a definite 
charge of the existence of an issuable fact which 
was therein set forth, * * * .” (Italics ours.) 

Appellant’s brief, page 10. 

Even if we admit that the Hobbs letter contained a “defi¬ 
nite charge of the existence of an issuable fact,” a mere 
comparison of words shows that it was not a “charge of 
specific facts, which if true would defeat the entry ami 
upon which the entryman, or party affected may take Js- 

>ue/ The supposition of the “existence” of a fact is not 
a statement of that fact. 

See Yard vs. Cook, supra. 


II. 

Appellant's Brief, popes 10-26. 

In this section of his brief the appellant argues (without 
the citation of a single Departmental decision to support it) 
that there is a distinction (not specifically pointed out) be¬ 
tween proceedings by a special agent and proceedings by 
an indhidual, which relieved the special agent from the 
necessity of reporting anything but mere opinion or sus¬ 
picion and that such a letter is nevertheless a “protest.” 

He does not call the Court’s attention to the fact that, up 
to 1902, the necessity of sufficient facts in a special agent’s 
report was emphasized to the extent that even a sufficient 
report, standing alone, could not constitute a “protest” under 
the proviso. The Commissioner of the General Land Office 
had to consider and pass upon its sufficiency and make an 
order based upon it, before it could constitute a “protest.” 
He also neglects to inform the Court that when in 1902. 
it. was held that a report of a special agent could constitute 
a “protest” within the proviso, it was specifically held that 
it could constitute a “protest” only when it alleged issuable 
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facts xiitficicnt to warrant cancelation. (Sec appellee’s brief, 
pages 2H-28, and particularly bottom of pages 25-27.) (Also 
pages 75-77.) 

From the middle of page 15 of his brief, through page 
14 and in other places, the appellant refers to the difficulty 
of detecting fraud within the two-year period established by 
the proviso. That argument has no place before a court. 
It should be addressed to Congress. If Congress, which, 
alone under the Constitution, has the right to dispose of 
public lands, has placed an undue burden upon its servant 
to whom it has delegated that duty, that i> a matter to be 
settled between the servant and Congress. 

The appellant states, with reference to protests by indi¬ 
viduals, 


“Therefore, the (lovernment strictly requires in 
such cases specific statements, to the end that the 
proper officers may decide whether or not to allow 
the protest or contest and to start proceedings under 
either.” 

Appellant’s brief, page 15. 

Why should the appellant omit to show to this Court that. 

up to 1902. it was also required that the reports of special 

agents should Ik* submitted to the Commissioner, for his 

determination as to their suHiciencv, before thev could con- 

• • 

stitute a “protest” and that, after 1902. they could not con¬ 
stitute a “protest” unless they alleged specific issuable facts 
which if true would warrant the cancelation of the entry? 
For an accurate statement of the situation, conclusively snp- 
portal Ip/ citations from tin Limit Decision*, see the discus¬ 
sion relative to the instructions of 1902, pages 75-77, ap¬ 
pellee’s brief. 

\\ e are not called upon to guess the motive which impelled 
the Secretary of the Interior to require his subordinates, 
special agents, to report facts and sufficient facts. Some of 
the statements of Commissioner Carter relative to the causes 
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which led to the passage of the proviso to Section 7, suggest 
the reason. 

See appellee’s brief, pages 30-34. 


The appellant asserts: 


1 he further statement of the court that * 

“‘We further find that the term ‘protest’ was un¬ 
derstood in the public land laws continuously from 
the inauguration of the new policy in 1830. until 
recent efforts of the department to* effect a change 
to mean allegations of issuable facts which, if true! 
would defeat the entry and warrant it* cancellation ’ 
is undoubtedly well supported if limited to protest 
h\ an individual; hut is without xujyport as respect* 
a Government proceeding.” (Italics ours.) 

Appellant’s brief, pages 16-17. 


Again: 


U' 


‘It Will thus lie .-^oen that under the interpretation 
' , 1,le >t!l <iite the Land Department has treated a 
Governnient investigation entire/// *ep„rate and apart 
f r° ( ,n "" "'•J'vidnal protest against the validity of an 
entry, * * * .” (Italics ours.) 

Appellant’s brief, pages 22-2:!. 


\\e can only ask why the appellant's attorneys should 
make such assertions when the instruetions of the Land De¬ 
partment. which we must assume are well known to them, 
flatly contradict them. The instruetions of 1904, relating 
spec ideally to special agents' reports (Appellee’s hrief pa-e< 
/ >-<-) used the very words which appear in the opinion 
of the learned Court below. Surely, those instruetions “sup¬ 
port the statement of the learned justice below and mani- 
estlv they are not “limited to protest bv an individual ” 
How can it be said that “the Land Department has treated 
a Got eminent investigation entirely separate and apart from 
an individual protest,’’ when the instruetions of 1902 re¬ 
quire a special agent’s report to he “such protest” as would 
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l>e sufficient in the case of an individual and when the in¬ 
structions of 1004 more specifically required the same show¬ 
ing of issuable facts? 

Appellee’s brief, page 77. 

The letter of Hobbs was not “action, order, or judgment 
had or made by the Commissioner, as required by the first 
instructions of May 8. 1801. and July 1. 1801, quoted in 
part by the appellant. The Commissioner never acted upon 
the Ilobbs letter, otheririse than to confirm entries men¬ 
tioned therein, prior to September 14. 1007 (Record, pages 
0-7). If the Hobbs letter is to be a “protest,” it must be 
such under the instructions of 100*2 or 1004. and it fails to 
meet the requirements of either. 

The final statement of appellant s argument under this 
point appears as follows: 

“Now, if there i>e one thing, one step taken bv a 
Government officer that challenges the integritv of 
the entry within those two years, we maintain that 
it was the intention of Congress by reason of that 
challenge to take such a case out of the operation 
of the proviso to section 7.” (Italics ours.) 

Appellant’s brief, page 23. 

But Congress has specified what that “one step” must be 
—a “protest.” The regulations issued by the Secretary show 
what the requisites of that “one step” must he to constitute 
a “protest”—issuable facts. 

Again: 

“Here is a ‘proceeding’ instituted l>v a Government 
agent within the two years, * * * .” 

Appellant’s brief, page 2fi. 

The word “proceeding” does not appear in the proviso. 

Manifestly, if a “proceeding” is anything different from 
a “protest” the appellant is reading something into an Act 
of Congress which is not there. Unless the word “proceed¬ 
ing” is interpreted in the terms “protest” used by Congress 




m the Act, it is an attempt to add something to the 
statute. Neither the executive officers nor the courts can 
do this. (.See Appellee’s brief, pages 117-126.) 

On pages 14 and 15, the appellant refers to the cases of 
P nr ^‘ Williams (16 L. D., 462) and State of Oregon (15 
I.. I)., 25!)), which are cited by the court Mow. 

As to the \\ illiams case, the appellant says: 

,, ') i, . h . res pect h> this case, it will he noted that 

tlie decision was rendered Novemlier 20. 1890 prior 
lo the passage of the act of 1891; that it relates to 

a purchase not within said act; and that it .wise 

passed upon the nature or effect of the report as the 
initiation of a governmental proceeding ” 

Appellant’s brief, page 15. 

Also, lie states that it: 

’can have no possible application to the matters 
under consideration. 

Appellant’s brief, pages 14-15. 

First, we direct attention to the fact that the court below 

m citing and quoting this case, did not cite it as a case 

interpreting the proviso, but did cite it as a case showing 

«hat. are issuable facts. The court expresslv refers it hack 

lo a period prior to the passage of the act in the following 
words: 

‘From and offer the inauguration of the aforesaid 
new policy in 1889 | the change in policy which 
( omnnssioner Carter says lie initiated prior to the 
passage of the act and of which Congress expressed 
its approval in the passage of the act| it liecame nec¬ 
essary in order to constitute a ‘protest,’ that allega- 
10 ns of issuable facts should be made, which had to 
>e such as. if true, would defeat the entry ami war- 
rant, its cancellation.” 

Record, pages 24-25. 

Ihe case has a most significant “application to the mat¬ 
ters under consideration,” when it is borne in mind that. 
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under the citations and regulations heretofore referred to. 

both individual protests and the reports of special agents, in 

order to constitute a “protest,’* must allege issuable farts. 

The case directly holds that the words "it is evident that 

the entrvman never intended to settle on the land” is 
* 

“simply a conclusion by the agent” and not a charge of 
facts. 


Similarly, with reference to the ease of the State of Oregon, 
that ease specifically holds that the words “that such, / 
ln/iece y was the character” of the land at the date of the 
swamp land grant is “the mere expression of an opinion , and 
does not even amount to an allegation or charge.” 

Similarly, Hobbs’ words, “it is reasonable to believe” and 
“it seems evident” were mere conclusions and expressions 
of opinion and were not even a charge, much less an alle¬ 
gation of issuable facts as required by the regulations re¬ 
lating to the reports of special agents. It was on this point 
that the two cases were cited to the court below and it is fair 
to assume, particularly by reason of the words used by that 
court in referring to them, that the court used them in 
support of this point. 

Manifestly, the two eases have a most important “appli¬ 
cation to matters under consideration here. 

The appellant also refers to the Childs case (Id L. !>., 
calling it “a mistaken construction,” and invites the 
attention of the Court to a part of the instructions of 1902. 
as follows: 


“merely for the purpose of stating that this is the 
only case wherein it was held that the order of the 
Land Department to a special agent to investigate an 
entry did not take the ease out of the operation of 
the proviso to Section 7 * * * .” (Italics ours.) 

Appellant’s brief, page 20. 


That statement of the instructions of 1902 is open to 
serious question in view of previous and subsequent land 
decisions. The appellant’s reference to it in this regard is 
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'ery cautiously made, and wisely so. (For example, see 
hx parte Dier, printed in full as an appendix hereto.) 

But, however that may be, it is unnecessary to discuss the 
point here for the simple reason that there never wax an 
order of the Commissioner at any time ordering a special 
agent to investigate the Stump entry. The most that the 
Commissioner ever did, prior to November 10, 1904 as 
shown by the pleadings herein, was to issue general orders 
relative to many townships full of entries in the Siletz In¬ 
dian Reservation. Such general orders do not and cannot 
constitute a protest. (See appellee’s brief, Title VIII., “The 
general suspension order was not a protest,” pages 99-107.) 

In concluding our comments upon this part of appel¬ 
lants brief, we wish to call attention to the fact, which does 
not very clearly appear from the method of printing adopted 
lle a PPellant, that the bottom of page 23, all of panes 
24 and 25 and half of page 26, of his brief, are quotations 
trom the Dribble case, and are in nowise statements of the 
facts in the ease at bar. The Gribble case is discussed by 
name, sub-title 5, appellee's brief, pages 88-91. 

In spite of the appellant's argument, addressed to the 
Court in his brief, we are compelled to call the attention of 
the Court to the fact that the appellant’s own Department is 
now applying the principles for which the appellee contends 
and the practice of Ins own Department is the exact contrary 
°t his arguments urged upon this Court. 

In a decision of May 23, 1911, in e.r parte Dier, involving 
a homestead entry in Colorado, there was an adverse report 
by the special agent prior to the issuance of receiver’s receipt 

“I! d “.nTV’ff that the entrv specifically listed by name 
be withheld from patent,” because of the coal character of 

e land. \\ ithin mx months after issuance of final receipt 

it 6 FrT‘° ner 0f ** GeneraI Land specifically 

listed the Dier entry to a special agent for investigation ‘ 

Wore than one month prior to the expiration of two year, 

from the issuance of receiver’s receipt, the Commissioner 

V, 3a 
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again listed the entry. Subsequently, and after the two- 
year period had expired, a special agent made a further 
adverse report, alleging that the entryman had not resided 
upon his homestead. The Commissioner of the General 
Land Office held that the first charge (of mineral character), 
made within the period, was disposed of by reason of the 
fact that a later rei>ort showed the land to l>e non-mineral, 
and that the charge of non-residence was made after the 
|>eriod had expired and that the entry was therefore confirmed 
and must be passed to patent. The conclusion of the Com¬ 
missioner’s decision in this case appears on page dS of ap¬ 
pellee’s brief. 

But the case is so striking, by way of comparison with 
the case at bar, and the attitude of the land officers is shown 
to be so contradictory and arbitrary, that we l>eg to quote 
the case in full as an appendix to this brief. 

Attention is particularly called to the fact that: 

First. Prior to the expiration of the period, a special agent 
made a charge of mineral character. {Let as assume, arga- 
endo, that Hobbs tf charged ” that the Stump entrj / was matte 
la the interest of Morleg . It would then correspond to the 
mineral charge against Dier.) 

Second. Twice within the period, the Commissioner spe- 
eifically listed the entry to special agents for investigation. 
{The entry of Stump was never listed to a special agent for 
in vestigation.) 

Third. After the expiration of the period a special agent 
reported that the land was non-mineral but that the entry- 
man had not resided on his homestead. {This corresponds 
to McMechan s report, made after the expiration of the 
period, to the effect that Stump had not made his entry in 
the interest of a transferee hut had not resided upon his 


homestead.) 

\\ hy should the Dier entry be confirmed and patent issued 
and the Stump entry be canceled? Is not this the precise 
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situation so warning set out in the opinion of the Circuit 
Court of Appeals of the Eighth Circuit, as follows: 

“What a farce the attempt to secure rights in anv 
judicial tribunal must become, if its rules and prac¬ 
tice are ignored or applied at the arbitrary will of 
(be judge who presides over the court! Under mteh 
"" ""ministration of the Land Department, the rights 
and titles which the law attempts! to protect and secure 
would become naught hut privileges dependent upon 
trie gracious favor of its officers. * * *” 

Germania Iron Co. vs. James, 89 Fed Ren 
811, 816-818. p ” 

(Page 111 of appellee’s brief.) 

Unless on entryman is able to win the “gracious favor” 
of the land officers, what is left to him but to seek the aid 
of the courts in compelling those officers not to dispose of 
the rights of citizens at their “arbitrary will” but to execute 
the law under consistent and uniform administration, appli¬ 
cable to all alike? And if an entryman, so subjected to the 
caprice or arbitrary will of the land officer, finds the door 
of the Court shut in Ins face, where is his redress? By what 

proper means can he secure this “gracious favor” which his 
neighbor enjoys? 

Have we not here a striking example of an arbitrary exer¬ 
cise of the “tremendous power exercised by the.se executive 
tribunals, referred to on page 178 of appellee’s brief’ 


III. 

Appellant s Brief, Pages 26-28. 

This part of the appellant’s brief is answered in the ap¬ 
pellees brief, both with reference to his contention that dis¬ 
covery of what he may consider fraud, at anv time after 
tile two-year period, continues the Secretary’s jurisdiction, 
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irrespective of any “protest” or the limitation of the pro¬ 
viso. ami with reference to his contention that Hawley t’s. 
Oilier establishes a principle by which this appellee becomes 
tainted in law with the constructive fraud of Stump, alleged 
in the return, to the end that this Court cannot grant relief. 
(Title XT, appellee's brief, pages 126-145.) 

On page ’27 of his brief, the appellant refers to those al¬ 
legations concerning Stump as the “grossest fraud” and 
“rankest perjury.” 

We object to the superlatives in view of (he fact that the 
allegations show only that constructive fraud, which the 
Secretary was pleased to find, in his decision rendered with¬ 
out jurisdiction, sprang up on his legal interpretation of 
the effect of the acts of Stump. 

The appellant then says: 

“Can it be possible that any statute is subject to 
a construction which would lead to such utterly ab¬ 
surd conditions and results?” 

Appellant's brief, page 27. 


Appellee, under Title V. of its brief, answers the question 
bv t wen tv vears of departmental construction. Everv case 
cited therein answers it and contradicts the construction 
which the appellant asserts. (Appellee’s brief, pages o0- 

51.) 

If Stump's alleged fraud was superlative, the “grossest” 
and the “rankest.” will the appellant's attorneys please re¬ 
fer us to the superlatives of those adjectives which will prop- 

erlv describe the fraud of the entrvmen in the cases cited 
• • 

and quoted (bottom of page 38. through page 47, appel¬ 
lee's brief), where the land officers held that their juris¬ 
diction was terminated and that the proviso commanded 
the issue of patent. 
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IV. 

Appellant's Brief, Pages 28-30. 

The appellant’s argument that he can prevent the comis 
fmm compelling him to obey the proviso, by merely re¬ 
fusing to obey it himself, is considered under Title XIV 
of the appellee’s brief, pages 166-176—that is, unless^ in¬ 
deed, the question raised by appellant is foreclosed by the 
decision of this Court in the case of Knight vs. Ballinger. 

35 App. D. C., 429, 437, quoted on page 167 of appellee’s 
brief. 

V. 


Appellant's Brief, Pages 30-33. 


The appellant’s argument that the proviso did not termi¬ 
nate his discretion and jurisdiction at the end of two years 
from the issuance of receipt, citing cases in which the Su¬ 
preme Court has held the jurisdiction to continue until the 
issue of patent (because there teas no proviso in those cox.'* 
terminating the appellant's jurisdiction and requiring the 
issuance of patent ) is considered under the title XIII., ao- 
pellce’s brief, pages 154-166. 


llis argument that his determination of what the Hobbs 
letter constituted in law is- a determination of fact, is con¬ 
sidered in the same subdivision of appellee’s brief, begin¬ 
ning on page 163. We submit that the cases there cited 
sufficiently dispose of the appellant’s contention that he can 
expand or contract his jurisdiction at will by merely saying 
“I have decided” (appellant’s brief, page 33). 

We are at a loss to understand appellant’s suggestion 
(bottom of page 33 of his brief) that this question can 

in trustee process against someone 
who may perhaps eventually get a patent of the land. 
Everyone knows, provided they have any knowledge of 
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land law, that if the appellant's determination that the 
I lohhs letter was a “protest” is a determination of fact, as 
he argues, it can never he questioned by any court in the 
absence of a direct allegation of fraud perpetrated by the 
hand Department. However much the appellee may urge 
that the appellant’s predecessor decided the case of e.r porlr 
Stump, when appellee was before his Department, with 
an utter disregard of the decisions and regulations of his 
Department in other cases, the appellee has never suggested 
that the action of the appellant’s predecessor was a fraud. 

VI. 

Appellant’s Brief, Pages 34-35. 

This part of appellant’s argument repents the assertions 
so often made in his brief, and therefore so often answered 
by the appellee, that proceedings bv the officers of the Land 
Department do not have to meet the requirements of a 
“protest.” 

But the appellant goes further. lie states that: 

“We think further that it is demonstrated from 
the foregoing that neither the word ‘protest’ nor the 
word ‘contest’ has any reference whatsoever to pro¬ 
ceedings which the Government itself takes regard¬ 
ing an entrv.” 

n %j # 

Appellant’s brief, page 34. 

“Consequently, a pending protest or contest men¬ 
tioned in the proviso in question has no relation 
whatsoever to a Government proceeding.” 

Appellant’s brief, page 35. 

If the appellant’s statement be correct, the appellant 
has stated himself out of court The proviso, in unmis¬ 
takable terms, provides that patent “shall be issued” after 
two years from the issuance of receiver’s receipt, unless there 
shall be at that time a “pending contest or protest.” 





23 


If Government proceedings” can never constitute a “con¬ 
test or “protest," then, irrespective of any such proceed¬ 
ings, patent must issue, and the Hobbs letter and the gen¬ 
eral suspension order are out of this case. 


If the appellant’s statement be correct, then the only way 
in which the land officers could have retained their'juri<- 
dietion after November 10, 1904. over the entry of Stump 
would have been to conduct their proceedings with such 
rapidity that charges were served, hearing had and can¬ 
celation ordered b» the Commissioner, all prior to Noveml>er 
19. 1904, or to induce some private individual to initiate 
a valid and sufficient “contest” or “protest.” 

Thus there would be a “contest” or “protest” by an in¬ 
dividual within the two-year period or the Commissioner’s 

cancelation would have left no final receipt for the proviso 
to operate upon. 

The appellant has gone far beyond anything that we 
have ever urged or dared to urge, either upon the Depart¬ 
ment or upon the Court, for we admit that the report of a 
special agent can }>e a protest if it meets the requirements 
of a protest and is made within the period. 

P»v reference to pages 77-78 of appellee’s brief, we find 
that— 


The regulations of May 3. 1907, provided that a Govern¬ 
ment officer may “initiate and prosecute a contest.” 

As late as the instructions of June 20. 1907, and June 23, 
1908, at which time it must be admitted that departmental 
construction became wavering and uncertain, it was held 
that a Government officer “may initiate a contest or other 
proceeding” but lie must file his protest and set forth his 
facts. (Appellee’s brief, page 78.) 



VII. 


Appellant’# Brief, Pages 35-53. 

There is also much in this division of appellant’s brief 
which should be addressed to Congress, since the appellant 
again presses the difficulty of investigating an entry and 
getting a report alleging issuable facts within the short pe¬ 
riod of two years, fixed by Congress in the proviso. 

Otherwise, it is difficult to make any short, definite state¬ 
ment of the arguments advanced by the appellant. It is 
impossible to take up and comment upon all of the errone¬ 
ous and reckless statements made. 

Wit 1 1 reference to the first three sentences of this division 
of his brief, beginning “This is not a statute of limitations.” 
etc., those statements are contradicted without qualification 
by every case cited in appellee's brief under title V, pages 
:JO-51. And the cases so cited show contemporaneous and 
uniform construction covering twenty years. 

The appellant and his attorneys must be assumed to l>e 
somewhat familiar with the public land law. In view of 
the decisions of the Land Department, we are at a los- to 
know why the statements appearing at the head of thh title 
of appellant’s brief are made so recklessly and without qual¬ 
ification. 

The rest of the paragraph states: 


“indeed, in so far as this latter [confirmation of 
rights| is concerned, under the very scheme an 1 sys¬ 
tem of the body of the Federal Statutes respecting 
the disposition of public lands, there is, and in the 
nature of things can Ik?, nothing to confirm, as 
against the United States, at any point or period of 
time from the initial step of an entryman until final 
issuance to him of a patent.” 

Appellant’s brief, page 35. 
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The statement, in its application, is hopelessly reckless. 
r J he Secretary of the Interior is not the United States. 

Congiess, which, under the Constitution, represents the 
l mted States, has continued and commanded the issue of 
patents to hundreds and thousands of unperfected entries 

oth b} special acts relating to individual entrymen, to 
classes of entrymen, to entries in certain States, and by 
general provisions without geographical limitation. It is 
useless to refer to all those acts. The most striking example 
occurs in the body of Section 7 of the Act of March 3, 
1891. By that provision of Section 7, entries upon which 
tmal receipt had issued prior to a certain date in 1888, and 
which had been sold prior to that date to transferees in 
good faith, were confirmed in the hands of such transferees. 
The Secretary' was directed to issue patent. 

How can the appellant’s attorneys argue that there is 
nothing to confirm “at any point * * * from the ini¬ 
tial step * * * until final issuance * * * of a 

patent?” 

M itli refeience to what the law was, prior to the passage 

of the proviso, or would be in its absence, the appellant 
states : 


“What would be the condition were there no su'h 
provision of the law? Simply this: The officers of 
the (uneminent might, so far as any coercing or 
mandatory provision of the law is concerned, delay 
the consideration of the application and the issuance 
of the patent to any length of timer (Italics ours.) 

Appellant’s brief, pages 37-38. 

lie then asks the question: 

Now', in what respect has this provision of law’ 
changed that condition? What did Congress intend 
and what has it expressed?” 

Appellant’s brief, page 39. 

He answers the question by a bare assertion, without the 
citation of a single authority, as follows; 

4a 
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“This proviso is simply a statutory direction or 
authorization fixing a period of time, after final 
proof, within which under no circumstances or con¬ 
ditions is the Land Department bon ml to issue the 
patent. 

Appellant's brief, page 41. 

The appellant's question is conclusively answered, and his 
extraordinary answer on page 41 is categorically denied, by 
every case cited under the title “The Proviso'* in appellee's 
brief (pages 30-51)—twenty years of departmental con¬ 
struction. 

Commissioner Carter answered it definitely enough in 
his report, made contemporaneously with the passage of 
the act. (Appellee's brief, pages 30-33.) 

The appellant's predecessors have answered it in terms. 

(See Instructions, June 3, 1904; appellee's brief, pages 
33-34.) 

“The proviso to Section 7 of the Act of March 3. 
1 SO 1. lx a statute of IIinitation." 

Instructions, July 9. 1902; appellee's brief, 
page 26. 

"Prior to the Art of March J, 1891, the land de¬ 
partment h 4 nl full power and authority to in re li¬ 
gate and determine as to the ralidity of an entry 
up to the ixxuanee of the patent. Its power and 
duty is just as effective and imperative noir as it 
was before the passage of that act. As the agent 
of the government it is still required to investigate 
every entry and to protect the rights of the people 
as well as to do justice to all claimants. The act of 
March 3 n\ nowise limited this power except as to 
the time in which it shall he exercised 

K-\ parte Dickerson, April 10. 190*1, 33 L. I).. 
498, 500. 


In view of the foregoing interpretation l»y prior Secre¬ 
taries, there is one significant part of appellant's brief. He 
says, on page 38: 
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Hi 


‘Or the Government itself, having in its investi- 

* * * » /t* i* v institute proceedings 

(Italics ours.) h 

Appellant’s brief, page 38. 


™., r K °" ° f - thC of “efficient facts” is 

IC I T. pns,ns ’ 1,1 view of appellant’s argument that 
the Hobbs letter was a “protest” in the absence of “s U ffi- 

< lent facts. Coupled with twenty years of uniform con- 

n cn. Trot '" th ;" " ,C Pr ° Vis ° re< l ,,ire<1 th e ascertain- 
nent. and report of such “sufficient facts” within the 

no the appellant’s admission grants the appellee’s 

On page 41 of his brief, the appellant savs that “no fair 
an; hones, entryman can complain of the proper construc- 
I on of this law. the “,.roper” construction being the con- 

r "" j b - v thc appellant but not recognized 

l»y any land decision. 

Leaving out of consideration all question of an entrv- 
man s grantee, free from fraud, we submit that any citizen 
■"id c\er\ citizen has a perfect right to complain of anv 
construction of an act which nullifies a statute of limitations 
passed for Ins benefit, or to complain of retroactive, arbi¬ 
trary and inconsistent acts of an executive officer 
On page 39 of his brief, the appellant draws various sup¬ 
posititious cases calculated, we take it. to be unanswerable 
because of the construction for which thev call. Even- one 
of those supjmsitions has its duplicate in some one of the 
-•ases cited under the title “The Proviso,” (Appellee’s Brief, 
pages . -ol) and former Secretaries have interpreted the 
statute to mean that they must issue patent. 

The appellant evidently states his idea of the “absurdity.” 
on t e last half of page 39 and top of page 40 of his brief 
where he supposes that an entryman comes to the Seer- 
tary one day after the two-year period has expired, con¬ 
fesses his fraud, and demands a patent. 



28 


That very case has been decided by the appellant’s pred¬ 
ecessors. In Ex parte Onidahl, (appellee’s brief, page *15) 
the Commissioner of the General Land Office had held the 
entry for cancelation for fraud. The entryman confessed 
all that was done or charged against him, “offered no testi¬ 
mony,” but said to the Commissioner, (following the appel¬ 
lant’s colloquial manner): “You made your order one day 
too late”—and the case turned upon that point. 

Ex parte Omdahl. *25 L. D., 157. August 2/, 1897. 


The apj>ellant thereupon draws what he apparently as¬ 
sumes to be more “absurd cases, lie says that the con¬ 


struction given by the learned court below would eon film an 
entry which “had been properly canceled, during that pe¬ 
riod by the Land Department,” (Appellant’s brief, pages 
42. 4b.) or had been “reserved from sale or disposition” 


(Appellant’s brief, pages 44. 45) or had been “ relinquished ” 


(Appellant’s brief, page 4b). 

Now the appellant and his attorneys know perfectly 
well that from the very passage of the proviso it has been 
eonsistcntlv and uniformly ruled by bis Department that 


the proviso to Section 7 cannot, at any time, confirm an 
entry which has been “canceled ’ or relinquished, within 
the period, or was a nullity ah initio because the original 
entry was for lands reserved from appropriation undei the 
public land laws. The reason is simple. Such a situation 
Imres ahstdntely no entri / or final receipt for the proviso 
to operate upon at the date of the expiration of the limita¬ 


tion with respect to such an entry. 

May we not ask the appellant to state to the appellee and 
to this Court what purpose he has in thus drawing the-e 
“absurd” cases in argument when no such question was 
before the court below or is before the Court here, so that 
anv construction of the proviso could have any effect upon 

t 


them. 

While refraining from enlightening this Court by frankly 
stating that the Department has held the proviso not to 
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operate under such circumstances, the appellant says, with 
reference to the decision of the court below (after quoting 
the words of the opinion of the learned judge) “And 
must be performed! What absurdity!” 

Appellant’s brief, page 46. 

We submit that the “absurdity” of the principle an¬ 
nounced by the court below lies, not in the statement of 
the principle by that court under the facts presented to it. 
but in the statements by the appellant of absurd cases in his 
brief. Ilis Department has repeatedly decided such cases, 
as l>eing outside of the proviso, and we assume that the 
courts would follow his Department, if such a case should 
be presented to them. 

W ith reference to the appellant’s belief that the proviso 
commands an “absurdity,” (appellant’s brief, page 43, sec¬ 
ond sentence and last paragraph; also bottom page 45) at¬ 
tention is called to the sub-title “Does the proviso ‘outrage 
reason?’” (Appellee’s brief, pages 146-150). 

In the same connection, on pages 42-44 of appellant'- 
brief, lie argues: 

“There is nothing in the words ‘shall be entitled 
to a patent* which can help appellee’s contention in 
the leart.” 

Appellant's brief, page 42. 

W e merely direct the Court’s attention to the further 
words of the proviso, “and the same shall he issued to him” 

W’ith reference to his interpretation of the proviso, now 
urged upon the Court, the appellant states: 

“It gives symmetry and meaning to the whole 
Federal law as to the public lands, and any other 
construction would annihilate those laws.” (Italics 
ours.) 

Appellant’s brief, pages 46-47. 
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We respectfully submit to the Court that twenty years 
of contrary construction by the appellant's predecessors in 
ollice has not “annihilated” the public land laws, nor has its 

“symmetry” been destroyed “until recent efforts of the De¬ 
partment to effect a change.” 

Again he says: 

“Any other construction would do violence to and 
wholly upset the long-established rules of statutory 
construction.” 

Ap|>ellant*s brief, page 47. 

W'e are not enlightened as to just what long-establishe 1 
rules of statutory construction the appellant refers to. Cer¬ 
tainly it is not the rule that the evil to be remedied is to 
be taken into consideration in construing a statute. (See 
Commissioner Carter’s Report, appellee’s brief, pages 30-33.) 
Certainly it is not the rule of uniform and long-continued 
construction by the Department charged with the adminis¬ 
tration of the law. (See ap| slice’s brief, titles “The Pro¬ 
viso— its history and scope”; “What is a ‘contest’ or ‘pro¬ 
test? and the two succeeding titles, covering pages 28- 
107). 

fiom page 4/ through page 53, appellant contends that 
the proviso established no limitation upon the land office* 
because it does not mention the United State* eo nomine. 

Previously, page 30, of his brief, he has stated that there 
is but one statute of limitation against the United States 
and that arises under Section 8 of the act of March 3. 1801. 
with reference to suits to annul patents. It could onlv arise 
in that manner. Clearly that is a very different thing from 
a statute relating to the jurisdiction of. or establishing a 
limitation upon, the Secretary of the Interior and hi* mhor- 
di nates. 

Every net of Congress relating to the disposition of the 
public land* through the agency of the Land Department 
confers, defines or limits the jurisdiction of the lond officers. 
Is practically every section or clause or proviso of those laws 





voi.l, in its definition or limitation of the Secretary's juris¬ 
diction, because, forsooth, those sections do not'mention 

the 1 nited States (or the Secretary of the Interior) eo 
nominet 


Conclusion. 

Appellant's Brief , Pages 53-54. 

At the close of his conclusion, the appellant, states: 

Is the proviso relied on of such a character as to 
call for and secure the friendly favor of this court 
and the force and power of its writ of mandate to 

consummate and perpetuate that fraud, and ab¬ 
surdity?” 

We reply by another question: 

Is this Court powerless to enforce the right of a citizen, 
conferred by a statute of Congress, because the Secretary 
of the Interior desires to emasculate the statute limiting his 
jurisdiction and has assumed, arbitrarily and without juris¬ 
diction, to find “fraud” on the part of the appellee’s grantor 

and is of opinion that tile act of Congress commands an 
absurdity?” 

I lie appellant concludes his brief with the statement that 
le respectfully submits the questions at issue to the Court 
with the fullest and most sincere reliance upon, and Itelief 

m, the propositions we have herein advanced.” 

II the appellant absolutely ignores the construction of his 
predecessors in office, it is possible to understand his sincere 
reliance upon and belief in the propositions he has advanced. 
If he is familiar with those decisions, he can take his present 
position only because, in his own words, he thinks his prede¬ 
cessors for twenty years "perpetuated fraud” upon the United 
States by a construction of a law which the appellant thinks 
is an absurdity.” 
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We are shocked to learn that, so late as May 23, last. 
Commissioner Dennett commanded an “absurdity’’ and per¬ 
petuated the fraud of a Colorado homesteader, named Dier, 
against the United States. (See appendix.) Surely the ap¬ 
pellant’s attorneys must be mistaken. 

DUANE E. FOX, 

FRANK ROUGIITON FOX, 

For the Appellee. 

W. TT. ITOLMES, 

Of Counsel. 



APPENDIX. 

Copy. (Italics ours.) 
DEPARTMENT OF THE INTERIOR. 


General Land Office, 

Washington, May 23 , 1911 . 

Proceedings dismissed; entry approved for patent. 

Register and Receiver, 

Denver, Colorado. 

May 22 ’ 1899 ’ Wi,liam A - D *er made H. E. No. 
192o2 for the SE ‘/ 4 , Sec. 14, T. 2 N., K. 67 W„ 6th P. M. 

' our se ” es » an(1 submitted final proof thereon, October (> 

!90o, and final certificate No. 6338, issued the same day! 

,oT L W o J ’ drawn fl '° m COal <,r en ‘ry, October 15, 
1 lfled U> apply t0 coal entri es merely, December 
17, 1906; restored coal land February 19, 1910. No other 
withdrawals. 

Under date of Febnuiry 18, 1904, a special agent trans- 
nutted to this office a request, that certain homestead entries 
in . N., R. 67 W., 6th P. M., then under contest for 

non-compliance with law, be withheld from patent, regard- 
ess of the conclusion of the contest, alleging the said lands 
to be chiefly valuable for coal. The above entry was in¬ 
cluded in the list furnished by the special agent.' 

he records of the office show that the contest referred 
to was filed by Henry L. William and was dismissed bv 
e ter II of June 8, 1903, leaving the entry intact. By 
offii* letter “P” of March 27, 1906, addressed to the Chief 
of Field Division, attention was called to the cases pre- 

( 33 ) 
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viously referred to by the special agent, the following lan¬ 
guage being used: 

‘ You will make personal investigation of these 
entries, and in due time submit full, formal report, 
together with your recommendations, which should 
tend to determine the mineral character of the land.** 


No agent s report having been received, otliee letter “P" 
of August 519, 1907, again called attention to these cases, and 
again referred to the fact that the investigation was to he 
made with a view to determining the alleged mineral char¬ 
acter of the lands involved. Otliee letter “P" of November 
13, 1000, addressed to the Chief of Field Division, again 
requested report upon these entries, calling attention to the 
agent’s report, of February IS, 1904 . alleging the lands to 
he more valuable for coal than any other purpose. 

Under date of February 9, 1910, a practical miner sub¬ 
mitted favorable report as to coal, upon this entry, closing 
his report, by stilting 

“All proof as to the bona tides of the entryman 
being regular and sufficient. I recommend that the 
protest as to coal he withdrawn/* 

By otliee letter “P‘* of March 4, 1910, addressed to the 
Chief of Field Division, at Denver, Colorado, attention was 
called to the fact that the favorable report ot* the practical 
miner contained no farts as to the good <>r had faith of the 
entryman. and directed supplemental in r< stiyation and re¬ 
port to he made. Under date of July IS, 1910, supplemental 
report was submitted in which the agent stilted that he con¬ 
curred in the findings of the practical miner, as to the non- 
coal character of the lands involved, hut recommended that 
the entry be held for cancellation on the ground of non- 
residence, and by letter “P** of January 17, 1911, proceed- 
inys under the circular of November 25, 1907, were directed, 
the charge being: 
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. 1- That claimant has not established and main¬ 
tained a residence upon the said land.” 


is now 111 receipt of your letter of March 20 
™ U > w ' w, “ oh > T ° u transmit an appeal filed in vour office' 
by ° ,,e K L. Messenger, transferee of entrynmn, from the 
action of this office, of January 17, 1911, in directing pro¬ 
ceedings, said appeal alleging in effect, that the entn, icas 

T\{ r aT ( Under the Pr ° vis ° to Sec - 7 > of the act of March 

The entire record has been re-eonsidered, ami there an- 
pem* to he went in the contention of appellant. Sec 7 of 
tlie Act referred to, provides— 


That, after the lapse of two years from the date 
of issuance of receiver’s receipt upon the final entry 
of any tract of land under the homestead timber 
culture desert and or preemption lawsor Tuler 
tins act, and when there shall he no pending contest 
or protest against the validity of such entry the 
en .yman shall be entitled to patent conveying e 
ii'Kl by him entered, and same shall |« issued to 
him; but this proviso shall not he construed to re¬ 
entry l 'f de f - >f t "° y e,,rs from the date of said 
entn before the issuance of a patent therefor.” 


he only matter pending in this office at the expiration 
of two years from the date of issuance of final certificate in 

w! '.;T:ti , C< ’i" 1,6 C0, " ddered 08 11 P"^ or contest, 

a '. Ui ,1,e eoal character of said lands. The report of the 

special agent, made after two years from the date of final 

•'« «»«■' "'»l .. ..<J|„ “ 

' 2'„l ‘niv: 1 “ m,c 

P'nol. li e agent, however, makes a further charge in 
sii stance that claimant never established and maintained 
synee upon tie tract. This Is an entirely new charge 

^7 Th * ^try mast stand or fall 

on the charges made within the two-year period and , 

almve shown, they have failed, and, since it cannot be con- 
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tended in this case that the charge as to non-residence was 
asserted within the two-year period, the case is hereby clear- 
listed and closed as to the Field Service Division. The pro¬ 
ceedings directed as aforesaid, by letter “P” of January 17, 
1911, are herein/ di*mis*ed and the entrv has been this dav 
approved for patent. 

Very respectfully, 

[Signed] Fred Dennett, 

Co m mixxioner. 

Board of Law Review, 

By D. A. Millrick. 


[ 13476 ] 
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Ill the Coart of Appeals of the District of ftMii 

October Term, 1911. 


No. 2289. 


Special Calendar, No. 4. 

Walter L. Fisher, Secretary op the Interior, 

appellant, 

v. 

United States ex rel. Grand Rapids Timbeb 

Company, appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 

We first desire again to express our thanks to the 

court for its kind indulgence in allowing us at the 

oral argument additional time to that provided in 
the rules. 

The object of this brief, filed by leave of the 
court granted at the conclusion of the oral argu¬ 
ment, is simply to call attention to some of the 

11478—11 - 1 




points raised by appellee in its very extended briefs 
on file covering some 217 pages, which, by brief, 
we have not had the opportunity of answering, and 
which the time allowed in oral argument did not 
permit of clear presentation. They were, however, 
all referred to in oral argument and in colloquy 
between court and counsel. 

I. 

As to the power of the court to review a decision 
of the Secretary of the Interior, in any case, that 
a protest or contest is pending at the expiration of 
the two years under the terms of this proviso, the 
court will find the question presented, with au¬ 
thorities, on pages 30-35, in our opening brief. 

Appellee, in its briefs and oral argument, con- . 
founds and fails to distinguish the difference be¬ 
tween jurisdiction and the exercise of jurisdiction. 

It will be noted that the proviso in question does 
not state merely that a patent must issue after the 
lapse of two years from the date of the receiver’s 
receipt; there is something more; it says that 
‘ 1 after the lapse of two years from the date of the 
issuance of the receiver^ receipt upon the final 
entry of any tract of land under the homestead, 
timber-culture, desert-land, or preemption laws, or 
under this act, and when there shall be no pending 
contest or protest against the validity of such 
entry # # * ” 

So, giving this proviso the full and complete 
meaning contended for by appellee, nevertheless an 




3 


entiyman is not entitled to a patent simply by vir¬ 
tue of the lapse of the two years. With the lapse 
of that period there must coexist another fact, to 
wit, “ and when there shall be no pending contest 
or protest against the validity of such entry. ” 
Consequently somebody must decide two thing *. 
h irst, that the two years have elapsed; and, second, 
that there is no pending contest or protest There 
ean be no question as to who must decide this Thin 
proviso is a part of the Federal law provi din g for 
the disposition of the public lands, the administra¬ 
tion and execution of which law is devolved solely 
upon the Secretary of the Interior. Both the re¬ 
sponsibility and the power, as well as the duty, 
rest upon him, uncontrolled by the courts, and calls 
for the exercise, upon his part, of judgment and 
discretion. The law plainly places upon the Sec¬ 
retary the duty, and devolves upon him the power, 
to decide whether or not a contest or protest is 
pending. He is prohibited from going further until 
he has so decided; he is prohibited from issuing a 
patent until he has decided that there is no contest 
or protest pending. Until he has so decided, he can 
not be interfered with by the courts (except, possi¬ 
bly, to compel him simply to decide, which, how¬ 
ever, is immaterial here). After he has decided it is 
dual as to that particular matter, proceeding, or 
ease; and no appeal lies from his decision, nor ean 
k be reached by sueh an attack as the one at bar. 

The contention of appellee at the oral argument, 
that this principle would allow the Secretary to 



hold that a paper filed within the two years, sim¬ 
ply charging that the entryman was “ red-headed,” 
constitutes a contest or protest, means nothing. 
Such a contention does not disturb the principle. 
In a case of that kind a court might say that the 
power and judgment of the Secretary is not an 
arbitrary one, no more than that of a court; that 
there must be something upon which this power 
and judgment of the Secretary may operate. In 
other words, for the Secretary to make such an 
adjudication would be doing nothing . It would 
not be exercising his jurisdiction. 

But in a case, such as the one at bar, where we 
have these various proceedings in the Land De¬ 
partment-letter to Brown; the first order of the 
commissioner; the letter by the commissioner to 
Agent Patterson; the direction by the commissioner 
to Hobbs to carry out Patterson’s instructions; the 
commissioner’s letter to Hobbs; the Hobbs tele¬ 
gram; the Hobbs letter; the commissioner’s order 
of suspension—the question whether or not these 
constitute a protest, either all together or any one 
of them, was wholly within the jurisdiction of the 
Secretary for determination. His action in con¬ 
cluding that these things did constitute a protest 
or a sufficient proceeding within the meaning of the 
proviso was an action requiring judgment and dis¬ 
cretion, an action devolved upon him by the law to 
take, and a judgment commanded by the law for 
him to render. A court might possibly differ from 
the conclusion or judgment of the Secretary upon 



^ of these facte, but if there is sufficient upon 

Inch the duty and the power and the judgment of 

the Secretary might operate, sufficient to call for 

the exercise of his jurisdiction, the court is without 

power to substitute its judgment for that of the 
Secretary. 

Now the court will note that there is ample 
foundation for the statement made by us at the 
*eginnmg of our oral argument, to wit, that ap¬ 
pellee s method of arriving at a proper construc¬ 
tion of the proviso is simply by calling attention to 
what he claims the rulings of the Land Depart¬ 
ment have been; that is to say, it fails to present 
any independent argument to the court upon the 
proposition for the aid of the court in arriving, as 
the court must do, at an independent judgment. 
But even this argument of appellee’s is inconse¬ 
quential and without substance as well as without 
oasis. 

In the following discussion under this head of 
course, we are referring to the question as’ to 
whether the United States and its agents are 
governed or affected at all by this proviso in the 
administration of the laws of the United States 
relating to the public lands and the disposal 
thereof, and the question as to whether the word 
“ contest ” or “ protest ” has reference to Govern¬ 
ment proceedings; and the necessity of par¬ 
ticularity in statements of special agents’ reports 
and other papers or proceedings of the Govern¬ 
ment m relation to entries, etc. Nothing herein 
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mid affects in any way the principle of jurisdic¬ 
tion just discussed in the first paragraph of this 
brief. 

(a) It is wholly immaterial in this judicial pro¬ 
ceeding what construction the department has 
placed on the statute. The very reason that we are 
here in court is because the department has placed 
a construction on the statute which happens to be 
not pleasing to the appellee. We are now in court, 
and it is for this court to determine, as a proposi¬ 
tion of law, in its own judgment, what the proper 
construction to be placed on the proviso is. The 
court will not be controlled by the constructions of 
the department, for, if it will, then this action must 
be dismissed simply for want of jurisdiction. The 
appellee is contending in this very case that the 
court should place a construction on the statute 
different from what the department has done. The 
utmost that appellee can claim, the utmost that it 
does Maim, is that there have been constructions of 
the department contrary to that expressed by it in 
deciding this case. It then contends that this court 
should follow those expressions of opinion wherein 
the department’s construction was favorable to the 
contention that appellee now makes, instead of 
those, including the very one in this case, wholly to 
the contrary. 

Consequently, its whole brief and its whole argu¬ 
ment means nothing, and it is not helpful to the 
•court. Of course the court may wish to look at the 
decisions of the department for the purpose of ex- 
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anuning the latter’s reasoning in any particular 
«a» if thought helpful to the court in arriving «* . 
judgment, but this can not help appellee in the 
“aimer it seeks to use it. 

There have been many Secretaries since 1881, 
the tune from which appellee seeks to date its in* 
quiry into toe department’s decisions; and appellee 
graciously admits in its brief (p. 108 ) that toe 
Supreme Court of toe United States is right in 
g that one Secretary has the same power as 
another to place a construction on an act which 
re ates to the business of the department. No Sec¬ 
retary is bound to follow the legal opinioh of 
another; and, indeed, it is his duty not to follow 
it, if he is satisfied that it is erroneous. The Su¬ 
preme Court of the United States, as much as some 
have said it loves precedent, has reversed itself. 
So, at the present moment, it is not a question of 
what construction has been placed on this proviso 
by the department, but it is a question of what con¬ 
duction this court is going to place upon it. 
Neither can the appellee, as it attempts to do, com- 
plain on the ground of retroactive decisions. The 
construction which the department places on the 
proviso must be, or may he, in a case; such, indeed, 
as it did in the present case. It is absurd for one 
to say that toe department in deciding a case pend¬ 
ing before it, under circumstances such as in toe one 
at bar, can not adopt a construction of the law con¬ 
trary to that which the department might have 
theretofore expressed. 
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The complaint of appellee that an executive offi¬ 
cer can not u suddenly change his construction of 
the statute and by retroactive decision or regulation 
deprive a party of a right already vested 99 has no 
force here. It will not be denied that one, to ac¬ 
quire lands under the homestead law, must comply 
with the law. If an entryman concluded to at¬ 
tempt to obtain land under the homestead law by 
fraud, on the theory that if his fraud was not dis¬ 
covered within two years of final proof, he could 
successfully carry out his scheme, he could hardly 
be heard to complain of the department changing 
its construction as to the proviso. In other words, 
one who relies upon a favorable construction of the 
proviso such as this as a means of fraudulently ob¬ 
taining land from the United States will not be 
heard to complain if the construction of the law is 
changed in his very case; or, indeed, in any other 
case decided after he has made his final proof. 

That this court will not blindly follow an errone¬ 
ous construction of the Land Department in re¬ 
gard to this very proviso in a judicial proceeding 
involving the very construction thereof is evi¬ 
denced by the case of Menesha Woodenware Co. 
(33 D. C. App., 211), wherein this court held that 
timber and stone entries were not within the terms 
of the proviso; for the department (in 31 L. D., 
10) had held on June 3,1904, that timber and stone 
entries were within it. That was the settled con¬ 
struction of the department. If appellee’s conten¬ 
tion is sound and the reasoning of the lower court 
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is sound, this court had no right so to decide the 
Menesha case as it did, and, indeed, had no juris- 
diction of the case, which is absurd. And it may 

be remarked that we think the court’s judgment 
there was correct. 

Moreover, appellee had no vested right of which 
it could be deprived by retroactive decision, al- 
though it says it had. The mere fact that a man 
makes an entry, makes final proof, and gets final 
receipt does not give him a vested right. If so, this 
proviso, under any construction, would be useless 
and idle, for if a vested right, how could the entry 
be canceled a day after, a year after, or two years 
after? Of what use would a protest or a contest 
be against a “ vested right ” f As has always been 
held by our Supreme Court, “ an entryman upon 
the public lands only secures a vested interest in 
the lands when he has lawfully entered upon and 
applied for the same and in all respects complied 
with the terms of the law ” His title under his 
patent then relates back to his entry, and the vested 
interest referred to simply means that since his en¬ 
try was lawful in all respects no intervening claim s 
could affect him. And it at least requires a deci¬ 
sion of the Land Department that his entry is of 
such character before patent may issue. 

Appellee further advances the simple proposi¬ 
tion of law “ that courts have no jurisdiction to 
consider or pass upon facts in the making 0 r per¬ 
fecting of entries. ” This proposition has nothing 
to do with the case at bar. Appellee urges it in 

11473 — 11—2 
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connection with the defense, or, rather, the facts 
pleaded in the defense, that the entryman here ob¬ 
tained his final certificate by fraud; and this, ap¬ 
pellee admits. It thus becomes an issue of fact 
proved in the case, and the question arises, Will the 
court give its assistance by the writ of mandamus 
to the final consummation and perpetuation of this 
fraud ? On the other hand, will it perform the idle 
act of directing the patent to issue when suit to set 
aside must be immediately commenced? Or, if it 
is not an idle act, then it is a mighty lively one, for 
it would needlessly cause vexatious, troublesome, 
and expensive litigation, which can only result in 
one judgment, to wit, the cancellation of the 
patent. As to this entry, the department has de¬ 
cided all of the facts, which can not be reviewed 
by the court, and has found that the entryman was 
guilty of fraud and perjury, and has canceled his 
entry. 

If this is a statute of limitations against the 
United States, as appellee contends, then it is. If 
after the lapse of two years from the final receipt 
the Government is precluded from entering into an 
investigation of the facts, and can, on no ground 
whatever, cancel the entry—can do nothing what¬ 
ever but issue the patent; that the entryman is 
entitled to a patent and that it must issue; then it . 
might be argued that since the Land Department 
was without power and jurisdiction to enter into 
the question of the validity or fraudulent char¬ 
acter of the entry, those questions were forever 
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foreclosed; that by virtue of the lapse of two years 
an otherwise fraudulent entry became wholly valid 
and pure; and that, consequently, any suit to set 
aside the patent must, upon that ground, fail. 
This would deprive the United States of the right 
to sue to set aside the patent, and render wholly 
nugatory the five-year statutes of limitations. It 
further shows how a mandamus here would per¬ 
petuate the fraud flaunted in the very face of the 
court. 

(b) Returning now to the contention of appellee 
that, in the language of the decisions and regula¬ 
tions of the department prior to, contemporaneous 
with, and subsequent to the enactment of the pro¬ 
viso, a protest has been defined to be of such a char¬ 
acter as to preclude any of the proceedings of the 
Government taken in this case within the two years 
from being a protest, and that the word “ protest ” 
has reference to Government proceedings, we thiT,lr 
its citations fail to sustain its position to the extent 
that it claims. It may be, however, that there has 
been some conflict in the department’s statements, 

and that it has inadvertently used improper lan- 
guage in some cases. 

As to the claimed construction of the Land De- 
partment prior to the enactment of the proviso, 
appellee’s first case, cited by it on page 54 of its 
brief, fails to sustain it, for that case, as appellee 
itself states, was with reference to how a party not 
of record or not holding an adverse claim may be 
come a protestant to defeat a homestead claimant 
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who has not complied with the law. Indeed, a 
reading of all of the cases cited by appellee under 
this heading shows that whatever language was 
used in regard to these words in the proviso was 
there considered in relation to individual contests 
or protests. So, if there is anything in appellee’s 
argument that Congress enacted the proviso and 
used the word “ protest ” in view of the prior 
decisions of the department, then Congress in¬ 
tended that they should be considered as having 
reference only to individuals and were not intended 
to have anv reference whatsoever to Government 
investigation and proceedings on an application for 
patent. 

Now, coming to appellee’s contention as to the 
contemporaneous construction placed on the pro¬ 
viso, we find that the very instructions of May 8, 
1891, undo appellee, for from these instructions 
it appears that the words “ protest ” and “ con¬ 
test ” were understood and held by the department 
to refer only to individuals. These instructions 
will be found on page 11 of our opening brief, and 
it will be noted that they conclude with the state¬ 
ment that u nothing herein shall be construed to 
prevent or cause the Government from completing 
proceedings initiated by it within the two years 
after issuance of the receiver’s receipt.’’ The cases 
cited by appellee under this heading (pp. 59-67, 
appellee’s brief) are those where the contest or pro¬ 
test was by some third individual; that is to say, 
with the exception of the case of Ex parte Childs 
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{13 L. D., 553). This ease, however, as we show in 
our opening brief (pp. 18-23), did not attempt to 
place a construction upon this proviso, but amply 
misconstrued the instructions of July 1,1891; and 
the case was subsequently, and on July 19, 1902 
(our opening brief, p. 20), overruled. So much 

for what appeUee calls “ contemporaneous con¬ 
struction.” 

Now, as to what it calls subsequent construction: 
This appears on pages 69—85, appellee’s brief . 
Every one of the cases cited by appellee there is a 
case of a protest or contest by individuals and not 
a proceeding by the Government, with the excep¬ 
tion of the case of Ex parte Wolfe, which is not in 
point at all. 

The instructions of July 9, 1902, referred to by 
appellee, have been heretofore considered both in 
this brief and our opening brief, they being the in¬ 
structions in which the Childs case was reversed. 
As to the instructions of June 3, 1904, referred to 
on page 77, and which were relied upon by appellee 
in oral argument, they form a sort of boomerang 
for appellee, because it is there demonstrated that 
this court will not be bound on a pure question of 
law by the conflicting opinions of various Secre¬ 
taries or commissioners. For, as hereinbefore 
shown, it was there held that timber and stone en¬ 
tries were within the intent and operation of the 

proviso. This court held otherwise, notwithstand¬ 
ing. 
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In view of the feet that we are strenuous!y cot*- 
tending that this proviso has no relation whatso¬ 
ever to the Government, or its in adznsna&> 

tering the land laws, it is only lair to point eat that 
in those instructions* the department spoke of tins 
provision as being a confirmatory provision, and 
the language therein used might by some be thought 
to indicate that it was intended to say it was con¬ 
firmatory as to the United States as well as to indi¬ 
viduals; but, if it meant the latter, the instructions 
in that regard were just as erroneous as they were 
in holding that the proviso applied to timber and 
stone entries. And this court will just as readily 
so hold. Further, it is shown on page 77 by the 
appellee that reports by special agents were defi¬ 
nitely held by the department not to require state¬ 
ments of specific facts, and that they need be only 
in general terms. 

So, after all, there is not so mueh in this 44 bug¬ 
bear ” of relator that the decisions of the depart¬ 
ment have been contrary to the rule that we are 
here contending for. 

( c ) The cases of Williams (11 L. D., 4£2) and 
State of Oregon (13 L. D., 259), which were cited 
by the court below, and seem to be relied upon by 
appellee, are shown to have no relation to the sub¬ 
ject, as will appear on pages 14-1& in our opening 
brief. 

(d) We invite the court’s attention to paragraph 
2 of our opening brief, pages 10-14, as to the in¬ 
herent difference between a contest or protest of 
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an individual and a proceeding (or protest, if you 
will) by the Government, or its agents 

Where a contest or a protest of an individual is 
filed, this contest or protest itself constitutes a 
charge which is served igxm the entryman, and be¬ 
comes what might be called the complaint in the 
pleadings on the trial. There is some reason, there* 
fore, in holding that such a contest or protest must 
state sufficient issuable facts upon which, if true, 
the entry should be canceled. 

On the other hand, a report by a special agent, or 
a proceeding initiated, it may be in the General 
Land Office, whatever it is, may constitute a suffi¬ 
cient proceeding or protest within the meaning of 
the proviso. Upon such proceedings or protest a 
formal charge is at some time prepared and served 
upon the entryman, stating simply the ultimate 
facts. It will be noted that the proviso does not 
declare that the protest or contest, or anything else, 
must be served on. the entryman wi thin the two 
years. If a sufficient proceeding is initiated 
during the two years, it is pending, and service may 
be had any time thereafter. No one would contend 
that the report of a special agent, with all of its 
minute detail of probative facts and evidence, 
should be served upon the entryman any more than 
one would contend that if an individual filed a 
contest or protest stating sufficient ultimate facts 
it would be necessary for him to include a state¬ 
ment of all of his evidence. Such things are not 
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required even in courts. All of which shows the 

« - / 

broad discretion reposed in the Secretary of the 
Interior in determining whether or not a protest 
or contest is pending. 

III. 

The question as to whether appellee here is an 
innocent purchaser entitled to protection was* not 
raised at any time prior to oral argument in this 
present suit; and then it merely came up on an in¬ 
quiry of one of the justices as to whether the point 
was in controversy. It may properly be considered 
as not contended for by the appellee. 

There is, of course, nothing in the point anyhow. 
If it depended upon a question of fact, we think 
there is enough in the record to show that under 
no circumstances could appellee be considered as 
an innocent purchaser. 

However, as a question of law itself, appellee is 
not a bona fide purchaser within the meaning of 
that term as used in equity jurisprudence. As the 
Chief Justice remarked at the oral argument, the 
grantee of the entrvman before patent obtains no 
better, or higher, right or interest than the entry- 
man himself. The entry is subject to cancellation 
just the same whether the entryman has made a 
conveyance or not. Any purchaser before patent 
takes at his peril and with knowledge of the law. 
Entries are investigated and considered, and held 
for cancellation, every day in the Land Depart- 
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ment, where there have been conveyances, and the 
law is so well settled that purchasers never even 

make the point that they are entitled to protection 
by virtue of their good faith. 

Indeed, this proviso would lose whatever effect it 
may have if an entryman could, the day after filing 
his final receipt, convey to a third person, and that 
person be protected unless the Government could 
show bad faith as a matter of fact. However, we 
need not discuss this question any further from our 
individual point of view, as it has been firmly estab¬ 
lished by the Supreme Court of the United States 
in many cases. A leading case is that of Hawley v. 
Hiller (178 U. S., 476), wherein other cases are 
cited and the question exhaustively discussed and 
thoroughly settled. 

IV. 

It has been firmly settled that the Land Depart¬ 
ment is fully authorized to inquire at any time 
before patent is issued whether the original entry 
is in conformity with the acts of Congress, and 
whether the entryman has complied with the law, 
and whether there is fraud, and to cancel the patent 
for failure in any of these respects. 

Cornelius v. Kissel, 128 U. S., 456. 

Knight v. United States Land Associa- ' 
tion, 142 U. S., 161. 

Michigan Land and Lumber Co. v. Bust 
168 U. 8., 589. 

Hawley v. Hiller, 178 U. 8., 476. 






y. 

The proceedings in this case shew an extraordi¬ 
narily fall and fair investigation of this entry—an 
investigation which was thorough and complete. 
Such a full and careful investigation is always of 
benefit to an entryman as weU as to the Govern¬ 
ment, for if an entryman has honestly complied 
with the law a full investigation will further con¬ 
firm his right to a patent, while, on the other hand, 
if he has not complied with the law, bnt is attempt¬ 
ing fraud, he can not be heard to complain of such an 
investigation. The proceedings were in all respects 
fair, and the parties, after formal charges, notice, 
and hearing, had a full and ample hearing, not 
only before the local officers, but on two successive 
appeals to the Commissioner of the General Land 
Office and the Secretary of the Interior. It would 
be hard to conceive of any more fair and full pro¬ 
ceedings than were had in this case. And, after 
all, those proceedings not only resulted in a demon¬ 
stration of the perjury and fraud of the entry- 
man, but, as we have often said, it is here fully and 
freely admitted by appellee that there was such 
perjury and fraud, and that, so far at least as the 
facts are concerned, the various judgments of the 
Land Department were absolutely fair and proper 
and fully supported by the facts and evidence in 
the case. 

The proper construction of the proviso and the 
whole law of the case are against appellee. As to 
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whatever equities sprung into existence by virtue 
of the issuance of the final receipt, the equities of 
the United States, under the facts in this case, are 
far superior to those of the appellee, which latter 
are simply those, and no more than those, of the 
fraudulent entryman. 

Respectfully submitted. 

Charles W. Cobb, 
Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

C. Edw. Wright, 
Assistant Attorney. 
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